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FOREST PRACTICES BOARD
REGULAR BOARD MEETING
November 8, 2011
Natural Resources Building
Olympia, Washington

Members Present

Bridget Moran, Chair of the Board, Department of Natural Resources
Anna Jackson, Designee for Director, Department of Fish and Wildlife
Bill Little, Timber Products Union Representative

David Herrera, General Public Member

Doug Stinson, General Public Member/Small Forest Landowner
Mark Calhoon, Designee for Director, Department of Commerce
Norm Schaaf, General Public Member

Paula Swedeen, General Public Member

Tom Davis, Designee for Director, Department of Agriculture

Tom Laurie, Designee for Director, Department of Ecology

Members Absent:
Dave Somers, Snohomish County Commissioner
Sherry Fox, General Public Member/Independent Logging Contractor

Staff

Darin Cramer, Forest Practices Division Manager

Marc Engel, Forest Practices Assistant Division Manager
Patricia Anderson, Rules Coordinator

Phil Ferester, Assistant Attorney General

WELCOME AND INTRODUCTIONS

Bridget Moran called the Forest Practices Board (FPB or Board) meeting to order at 9 a.m. Patricia
Anderson, Department of Natural Resources (DNR or Department), provided an emergency safety
briefing.

APPROVAL OF MINUTES
MOTION: Tom Laurie moved the Forest Practices Board approve the August 9, 2011 minutes
as presented today.

SECONDED: Anna Jackson

Board Discussion:

Moran amended page 11, the last sentence starting on line 9 to read as follows: “He said in addition
to the proposed language before the Board, based on recommendations made during the public
comment period, DNR recommends changing the work . . .”

Tom Laurie amended page 10, lines 20-25 to read as follows: “He pointed out that two Clean Water
Act assurances milestones will be fulfilled with the implementation of new rules: to ensure better
tracking of the RMAPs program and individual landowners’ roads, and improved stakeholder
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involvement. There were also recommitments by the principals for funding for adaptive
management; a recommitment to accelerate the Family Forest Fish Passage Program (FFFPP); and a
commitment to seek funding to assess the status of small forest landowner roads.”

Moran stated the approval of the minutes will include acceptance of all the redlined/strikeout
changes that appear in the draft minutes presented today.

ACTION: Motion passed unanimously.

REPORT FROM CHAIR

Bridget Moran reported:

e Two Board member positions, those currently filled by Doug Stinson and Sherry Fox, will
expire the end of this year. She thanked them for their service and said she is committed to
working with the Governor’s office until successors for their positions, as well as the vacant
general public member position, are appointed.

e She is forming a committee to investigate and ultimately recommend a potential long-term
funding source for the Forestry Riparian Easement Program, per 2011 legislation. She asked that
anyone interested in being a part of this committee contact her.

e Planning is occurring on reforming the Adaptive Management Program on multiple levels:
using a “LEAN” process to look for efficiencies in the program’s existing procedures; taking the
findings of the LEAN process and looking at possible structural changes to improve
performance; redirecting the existing fund balance to help fund priority studies; and
recommending establishing a long-term funding source.

PUBLIC COMMENT
Vic Musselman, Washington Farm Forestry Association (WFFA), urged the Board not to adopt the
alternate plan template without the backing of a consensus recommendation.

Kara Whittiker, Washington Forest Law Center (WFLC), said the Conservation Caucus is pleased
with recent progress by the Northern Spotted Owl Implementation Team, supports the designation
of a Board subcommittee to address federal spotted owl recovery recommendations, and is glad to
see the Washington Department of Fish and Wildlife’s (WDFW) update regarding the marbled
murrelet on the meeting agenda.

Dave Robbins, WFFA, said he supported Ken Miller’s position letter to the Board regarding the
attempted efforts to develop a Low Impact Template for small forest landowners.

Jim Peters, Squaxin Island Tribe, referred to Ken Miller’s letter dated November 1 which compared
the property rights of forest landowners and the treaty rights of the tribes. He explained the
difference, stressing that the tribes with treaties are sovereign governments.

Peter Goldman, WFLC, informed the Board that the Conservation Caucus submitted a potential rule
making petition to the Forests and Fish Policy Committee (Policy) regarding the “unfinished
business” in the water typing rules. He said the Board members will receive copies, but the
Conservation Caucus is not officially petitioning the Board for rule making at this time. He said the
rules do not appropriately protect off-channel habitat where fish can potentially go.
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Chris Mendoza commented that an internal review of the Adaptive Management Program will not
be as effective as would an audit by an external body like the State Auditor’s Office because biases
are likely to interfere with objectivity.

Jeffrey Thomas, Puyallup Tribe, said he wanted to make sure DNR notified tribal contacts about the
opportunity to review and comment on the proposed language for the Notice to Affected Indian
Tribes rule making.

STAFF REPORTS
Bridget Moran asked if Board members had questions on the staff reports. There were no questions.

FOREST BIOMASS UPDATE

Bridget Moran provided Board members with the charter of DNR’s Forest Biomass Work Group
dated June 30, 2011, and reported that the group is currently working through the forest practices
rule sections. She said the group plans to have a recommendation for the Board at its May meeting.

Norm Schaaf said Board members were welcome to observe a Merrill & Ring biomass harvest
operation. Moran said group members found it very helpful to observe biomass harvests in the field.
Moran said DNR will be updating the Legislature on the group’s work plan, charter, and progress.

COMMUNITY FOREST TRUST BILL

Craig Partridge, DNR, provided an overview of the new Community Forest Trust (CFT) created by
2011 legislative action (ESHB 1421). He explained the CFT is a tool to retain working forests near
urbanizing areas, and its focus is to purchase state trust lands or private forest lands with high
community conservation significance. Acquisitions are to be funded jointly by the state and the
local community. Lands would be managed by DNR with community involvement for conservation
benefits and could include conservation-oriented commercial forestry. Implementation so far has
been focused on outreach to potential community partners. There is no regulatory nexus with the
Forest Practices Board except any forestry activity would be subject to forest practices permit
approval.

NSO IMPLEMENTATION TEAM UPDATE

Andy Hayes, DNR, provided an update on the Northern Spotted Owl (NSO) Implementation
Team’s activities: developing technical questions for and selecting the technical team members;
researching funding opportunities for the Eastside Pilot Project; and meeting with Brian
Woodbridge, the Northern Spotted Owl habitat modeling team lead for the U.S. Fish and Wildlife
Service (USFWS).

Lauren Burnes, DNR, said the technical team membership selection is almost finished and will
consist of six biologists with expertise on the NSO in Washington State and two ecological
economists. Hayes added that the implementation team is putting effort into developing pilot
projects to demonstrate thinning in NSO habitat, and a grant has been secured from the USFWS for
recovery plan implementation; this will go toward employing Burnes as part-time dedicated staff to
this project.

NSO CONSERVATION ADVISORY GROUP UPDATE

Marc Engel, DNR, reported that the NSO Conservation Advisory Group has not met at all because
no landowners have submitted surveys to WDFW to request decertification of site centers. Bridget
Moran said according to WAC 222-16-010 Spotted owl conservation advisory group the Board is to
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determine on an annual basis (November of each year) whether this group’s function continues to
be needed. She suggested leaving the group in place in case it is needed and gave Board members
the opportunity to revisit whether the group should remain in effect. There was no further
discussion, and the group will remain in effect for at least another year.

RESPONSE FROM CULTURAL RESOURCES ROUNDTABLE ON NOTICE OF FOREST
PRACTICE TO AFFECTED INDIAN TRIBES RULE MAKING

Bridget Moran prefaced this report by reminding the Board that it asked the Cultural Resources
Roundtable to answer a question about the proposed rule language: Was the use of the word “and”
in proposed WAC 222-20-120(3)(c)(i) deliberate, or could the word “or” be substituted for the word
“and.”

Pete Heide, co-chair, said the Roundtable discussed the answer to this question and additional ideas,
and did not reach consensus about changing the proposed language. Jeffrey Thomas, co-chair, said
there was consensus to not change the language.

Moran said because there was no consensus to change the language, the language as originally
proposed would continue to go through the public review and comment portion of the rule making
process.

Norm Schaaf said he attended a Roundtable meeting to discuss the concern he brought forward in
the August 2011 Board meeting regarding the certified letter requirement. He said he continues to
have the concern and would be glad to discuss it further with the Roundtable at its discretion.

PUBLIC COMMENT ON CRITICAL HABITAT RULE MAKING

Kara Whittaker, WFLC, said the Conservation Caucus is satisfied that the administrative actions
recommended by the Wildlife Working Group, and those proposed by the USFWS to better
implement the federal Bald Eagle Act, are sufficient to minimize take of eagles.

WILDLIFE WORKING GROUP’S RECOMMENDATION ON BALD EAGLES

David Whipple, WDFW, summarized the administrative options recommended by the Wildlife
Working Group to: ensure that landowners are aware of bald eagle nest and communal roosting
sites and federal requirements; ensure that forest practices application (FPA) reviewers have a
relatively easy way to know when FPAs are proposed in close proximity to nests and communal
roosts; and the USFWS is aware of FPAs within distances identified in the federal Bald and Golden
Eagle Protection Act. The new actions agreed to in the September working group meetings include
DNR adding a checkbox on its office review checklist indicating an FPA is within 660 feet of a nest
or roost, DNR mailing a bald eagle protection act fact sheet along with the FPA approval sheet, and
DNR placing a link on its website to the Priority Habitats and Species website managed by WDFW.

Jim Michaels, USFWS, said his agency supports the administrative approach and would also like
the Board to consider making a signed self-certification by the landowner a condition of an
approved FPA. This certification would indicate the landowner understands they will not need a
permit from the USFWS if they do not operate within certain distances from nest and roost sites
during the breeding season. This will assure landowners they are covered and ensure the integrity of
the habitat conservation plan (HCP).
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Bridget Moran asked for clarification: Is the USFWS supportive of the administrative approach?
Michaels answered yes, but also is requesting the one additional element. Anna Jackson asked why
the USFWS is making its request at this stage after it had previously agreed to the administrative
approach. Michaels answered it was an additional safeguard to protect the HCP. He said USFWS
had been discussing this in recent days but had not yet met with DNR to discuss it.

Moran asked for clarification about Michaels’ statement concerning a threat to the Forests and Fish
HCP. Michaels answered if a bald eagle nest is taken down the Board could be pulled into court
over it, and it is to maintain the integrity of the HCP and any risk to the state. Moran repeated what
she thought Michaels said — if a landowner does not follow the guidelines and there is third-party
litigation there is somehow a nexus to the Forests and Fish HCP, which in fact does not include
eagles. Michaels answered in the affirmative. Paula Swedeen asked if he was getting at a general
principal of an HCP holder needing to comply with all federal laws to maintain its HCP. Michaels
said yes.

Swedeen asked if it would be possible to draft rule language to satisfy the USFWS’s request. Moran
answered there was not time or staff capacity to do that during the Board meeting. She added that
after this segment the Board would be deciding on a related rule making action. Whipple suggested
perhaps it could be another administrative option rather than a rule.

CRITICAL HABITAT RULE MAKING

Sherri Felix, DNR, requested that the Board initiate rule making to amend WAC 222-16-080 to
bring the Board’s rule into alignment with other state law. This would initiate the review and
comment opportunity required by the Administrative Procedure Act. She explained that the Board
received one comment letter from the 30-day review period required by RCW 76.09.040(2); it was
from WDFW expressing support for the rule proposal.

MOTION: Norm Schaaf moved the Forest Practices Board approve for public review the draft
rule proposal amending WAC 222-16-080, critical habitat (state) of threatened and
endangered species. These changes will reflect the down-listing and delisting of the
bald eagle and the peregrine falcon, respectively, and the name change of the
Western Pond Turtle by the Washington Fish and Wildlife Commission. He further
moved the Board direct staff to file a CR-102 with the Office of the Code Reviser
to initiate permanent rule making.

SECONDED: Tom Laurie

Board Discussion:

Anna Jackson said she supported the motion but would consider convening the Wildlife Working
Group again, and include Jim Michaels, to look for another administrative option and to ensure the
HCP is not jeopardized. Schaaf said he supported continued efforts to find an administrative option.

ACTION: Motion passed unanimously.
PUBLIC COMMENT
Pete Heide, Washington Forest Protection Association (WFPA), commented on Peter Goldman’s

earlier comment about the rules not protecting potential fish habitat. He said landowners have been
protecting fish habitat which by definition in WAC 222-16-010 includes “...potential habitat likely
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to be used by fish, which could be recovered by restoration or management and includes off-
channel habitat.”

Chris Mendoza, Conservation Caucus, commented that there are inconsistencies between the Clean
Water Act milestone priorities and the CMER prioritie,s and recommended that there be a process
to maintain consistency between them.

Rick Dunning, WFFA, in reference to “another failed template effort”, commented that in spite of
all the combined efforts of Forests and Fish Policy and the Board in the past 10 years, economic
viability has still not been delivered as the legislature intended for small forest landowners.

Steve Stinson, WFFA, commented that Forests and Fish broke every promise to family forest
landowners. Now more than ever it ought to be clear it is necessary to have a family forest
landowner rule that provides smaller buffers on smaller streams. He said WFFA has presented a
solution at the legislative level that will accomplish that goal for the west side of the state. He said
the Board’s support would be appreciated.

Ken Miller, WFFA, said the state neglected the small forest landowners’ recommended template
without comment and without bringing in the Board.

Anna Jackson told Miller she thought it was unfair to characterize the state’s attention to the
landowners’ proposal as neglect. She said staff worked very hard to give additional opportunity to
the landowners and still meet the intent of the law.

Rhidian Morgan, said he supported Ken Miller’s position and felt that the failed template is one
more example of agencies telling landowners to just go away. He said the best way to get attention
is to sue.

Peter Goldman, WFLC, said WAC 222-16-031 is the water typing rule in effect even though it is
“interim.” It does not protect off-channel habitat and it allows electro fishing to eliminate habitat
that is connected. With the interim rule still in effect we are not protecting what we thought we
would be protecting.

PUBLIC COMMENT ON BOARD MANUAL SECTION 21, ALTERNATE PLANS

Ken Miller, WFFA, said the small forest landowners’ draft Low Impact Template would have been
the regulatory help promised to the landowners upon the adoption of Forests and Fish. He said the
state agencies ignored it and instead offered the landowners a lemon. He reported the state’s
Riparian Thinning Template has zero support from the Small Forest Landowner Advisory
Committee and mentioned it is based on an unrealistic relative density (RD) of 50.

Paula Swedeen said it was distressing for her as a Board member to hear such widely varied
opinions and it was not a good state of affairs. She suggested that there must be a way to break
through communication barriers, and she thought there may be a fundamental misunderstanding
about the parameters within which stakeholders should be operating.

Miller replied that actually there had been some very good discussions with the state staff but the
gap between what the landowners proposed and what the state came up with was just too wide. He
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thought the matter had ended, but then the state decided to take its proposal to the Board without
landowner concurrence, and the landowners are not taking this approach well.

Steve Stinson, WFFA, said he does not support the state’s proposal because it is unworkable. An
RD floor of 50 is ecologically impossible; generally foresters use a range of 35-40 as a ceiling. RD
50 will cause the stand to shut down and go to a stage which results in the lowest degree of
biodiversity of any stand stage. This precludes a stand’s ability to reach the growth levels identified
in the template.

Norm Schaaf said it would be helpful if the Board could receive a presentation to help
conceptualize how forests grow from varying RD floors.

BOARD MANUAL SECTION 21, ALTERNATE PLANS

Marc Engel, DNR, provided an overview of the purpose of small forest landowner (SFL) alternate
plan templates in general and that the rules direct DNR to present templates to the Board offering
SFLs “alternate harvest restrictions that meet riparian functions while generally requiring less costly
regulatory prescriptions.” He said that though this template is not the Low Impact Template, it is an
additional tool for use by SFLs that addresses some of the disproportionate impact of the regulations
while maintaining resource objectives and protecting public resources.

Engel then summarized staff’s proposed small forest landowner Riparian Thinning Template. The
template allows riparian thinning within the inner zone when a riparian stand meets a required stand
density within the core zone. It utilizes the reduced inner zone fixed widths found in template 2; and
allows for inner zone thinning to the outer edge of the core zone which is closer than is allowed in
either the riparian rules or the fixed width template. It allows thinning to an RD of 50 to maintain
adequate shade within the riparian area. He added it has the approval of the state caucus, the
Conservation Caucus, NOAA Fisheries, and affected tribes.

Tami Miketa, DNR, gave a presentation on research the Small Forest Landowner Office undertook
to understand whether the template was likely to offer additional economic benefits to the small
forest landowner community. Her results showed that for a sample set of 212 riparian stands in
Western Washington, the average volume per acre of timber that could be removed using the
proposed template is approximately 7.7 thousand board feet per acre. Assuming upland harvests
would occur in conjunction with the inner zone harvest offered by this template, the average value
is estimated at $3,671 per acre (in current delivered domestic value) of additional benefit to small
forest landowners.

There was discussion about why the state used the 50 RD threshold to determine allowable harvest
and not an RD of 30-35. Engel said the objective was to allow thinning without compromising
riparian function, especially shade. An RD of 50 was chosen to ensure that openings in the tree
canopy created with thinning would close in an acceptable period of time. Also, maintaining the
riparian forest at a higher RD threshold will encourage weaker trees to die sooner providing the
large woody debris function sooner. Doug Stinson and Norm Schaaf conveyed that they disagreed
with choosing the 50 RD threshold, especially considering full shade would be maintained in the
core zone.
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Doug Stinson asked why, when the landowners did not agree, the state didn’t just drop it, and why
the staff proposal was brought to the Board without consensus by all parties. Bridget Moran
answered the template took a year of staff time to develop, meets the function test, and is a tool that
some landowners may wish to take advantage of. As for consensus, board manuals do not go
through the CMER process, but are guidance on how rule users can meet the rules.

Tom Davis said he was concerned about the assumption that staff resources will be completely
wasted if the template isn’t approved in its current form. He said the landowners at the meeting are
all opposed to both the template and the development process. He suggested that more discussions
and work on the template take place before there is a vote. He said the Department of Agriculture
does not move things forward unless there is agreement from those they are working with; he said
he was going to vote no because the template is not supported by the users. He encouraged staff and
the caucuses to continue working until there is an acceptable product for everyone.

Anna Jackson said if work on the template is to continue there should be some guidance on process;
both sides should approach it with a willingness to collaborate and negotiate. Moran agreed and said
after observing the process to this point she did not believe further work between staff and
stakeholders would produce a different outcome.

MOTION: Tom Laurie moved that the Forest Practices Board approve Board Manual Section
21 Alternate Plans that includes a new thinning strategy template for small forest
landowners. He further moved to allow staff to make minor editorial changes if
necessary prior to distribution.

SECONDED: Paula Swedeen

Board Discussion:

Tom Laurie said he thought the proposal was promising because it would result in real monetary
value for some landowners. He added it is important to remember that template use would be
voluntary, and nothing prevented further work to refine it and present another template to the Board
in the future.

Dave Herrera said he concurred with Laurie’s statements and said approving this template would
not preclude opportunities for other future templates.

Doug Stinson said approval of the template would constitute a step backward. He said he could not
understand why the state would want to push something that the people who initially brought it to
the table do not find workable.

Norm Schaaf said the proposed template lacks scientific and technical justification but, given
additional time, that can be worked out. He said he would not support the template because he
wanted the landowners to return to the table and see if there is something that can better meet their
needs and still meet the regulatory requirements.

ACTION: Motion failed. 5 Support (Laurie, Moran, Herrera, Swedeen, Jackson) /5 Oppose
(Davis, Schaaf, Stinson, Little, Calhoon)
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Norm Schaaf asked if staff would send the data used in the research presented; Miketa
answered yes.

PUBLIC COMMENT ON FORESTRY RIPARIAN EASEMENT PROGRAM RULE
MAKING

Vic Musselman, WFFA, commented on the wording in House Bill (HB) 1509, “Compensation for
any qualifying timber located on potentially unstable slopes or landforms may not exceed a total of
fifty thousand dollars during any biennial funding period.” DNR’s interpretation is a one-time limit
of $50,000. He said WFFA hopes that the Board will support the interpretation that the full amount
will be paid in $50,000 increments.

Ken Miller, WFFA, commented that overall DNR stepped up with the legislation and he wanted to
thank the Commissioner and Sherry Fox for working to ensure its success. He said if the FREP
program was adequately funded it would go a long way toward compensating small forest
landowners for the disproportionate impact of the riparian rules.

FORESTRY RIPARIAN EASEMENT PROGRAM RULE MAKING

Dan Pomerenk, DNR, explained how the Forestry Riparian Easement Program rule changes
compare with HB 1509. Marc Engel, DNR, requested the Board’s approval to distribute the draft
language for the 30-day review per RCW 76.09.040(2).

Norm Schaaf asked about the interpretation of compensating qualifying timber on unstable slopes.
Bridget Moran explained that the one-time payment with a $50,000 cap was the essence of what the
state considered would reform the FREP program. It is to ensure that in any biennium most of the
money will fund riparian easements, which was always the intent of the FREP, not unstable slope
easements. She said it wasn’t until after the legislation was passed that she realized some
landowners interpreted the language differently than it was intended.

MOTION: Norm Schaaf moved the Forest Practices Board accept the draft rule proposal
modifying chapter 222-21, Forestry Riparian Easement Program, for a 30-day
review with the counties, Department of Fish and Wildlife and tribes.

SECONDED: Doug Stinson
ACTION: Motion passed unanimously.

CLEAN WATER ACT ASSURANCES ANNUAL REPORT

Mark Hicks, Department of Ecology, said the Board asked two questions at the August meeting to
be answered at the November meeting: How does the Board’s work plan affect accomplishment of
the Clean Water Act (CWA) milestones; and how does each milestone relate to water quality? The
answers are in the October 19, 2011 memorandum; in short, the answers are that the Board should
actively avoid initiating new projects that are not CWA priorities, and the proper implementation of
effective rules protects water quality.

Bridget Moran said she still struggles with how some of the milestones relate to clean water.
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FORESTS AND FISH POLICY WORK LIST PRIORITIES

Stephen Bernath, Forests and Fish Policy Co-Chair, reported that Policy agreed to three top

priorities for 2012, but is still in the process of developing a charter to describe an approach. The

priorities are:

e Evaluate how to identify the uppermost point of perennial flow (PIP) in Type N Waters;

e Develop a recommendation to the Board on two water typing issues: a permanent water typing
rule and updated water typing protocol survey standards; and

e Ensure that the Type N effectiveness studies are on track.

There was discussion about whether all three of the top priorities could be accomplished in one
year. Bridget Moran said DNR is pressed to accomplish the milestones and wanted Policy to
address those first. Bernath said he believed strategizing the Type N effectiveness studies can be
accomplished quickly and can occur in parallel with one of the other two.

Moran said she knows the water typing issues are important, but worried it would detract from
completion of the milestones. She reminded the Board that it asked Policy to bring its priorities to
the Board to ensure that they were meeting the highest priority, which the Board agreed was the
CWA assurances.

Moran suggested the Board request that the charter recognize the CWA milestones are the priority.
Paula Swedeen requested a check-in from Policy in February with the charter and a timeline. Anna
Jackson said she would abstain if the Board decided to make a recommendation to Policy because it
did not seem right for the Board to direct Policy in this way. Moran stressed that next spring
Department of Ecology will evaluate whether the Board is on target, and if the Board does not
direct Policy to make milestones the top priority, it will not do so.

PUBLIC COMMENT ON BOARD RESPONSE TO POLICY PRIORITIES

Pete Heide, WFPA, said one of the large landowner’s priorities not accepted in the top three was to
have small landowners at the Policy table. He said small forest landowners own half of the private
forest lands in the state, and the continued success of the Forests and Fish program depends on
resolving their issues and bringing them into a collaborative process.

Peter Goldman, WFLC, commented that the CWA assurances are dependent on the completion of
long-term scientific studies currently in progress, and in the meantime Policy can be doing other
high priority work like working on the water typing issues.

Bridget Moran said particular milestones are specifically identified concerning developing the Type
N strategy, and they would be delayed if the water type issue was a higher priority for Policy.

Chris Mendoza said he did not think the priorities Policy laid out are conflicting because Policy’s
strategic planning efforts can take place simultaneously with the technical work required to address
the water type issues.

BOARD RESPONSE TO POLICY PRIORITIES

Kurt Robinson, Department of Agriculture, provided an overview on the usefulness of the LEAN
process and how it has helped the Organic Program become more efficient and improve its service
to its customers.
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MOTION: Bridget Moran moved that Forests and Fish Policy make completion of Clean
Water Act Assurances milestones the top priority for their 2012 work plan with
water typing as the next highest priority. Policy shall report on progress at each
regular Board meeting in 2012.

SECONDED: Tom Laurie
ACTION: Motion passed unanimously.

Bridget Moran proposed that the Board redirect a portion of CMER funding for the Adaptive
Management Administrator to hire a consultant with experience in the LEAN process. This
consultant would evaluate the Adaptive Management Program process and report to the Board in
February. Norm Schaaf asked if this had stakeholder concurrence, to which Moran answered yes.

MOTION: Tom Laurie moved the Forest Practices Board amend the CMER budget to spend
some portion of the budget allocated for the grant writer to facilitate a LEAN
review of the Adaptive Management Program. Review findings shall be shared
with the Board as soon as they are available and report to the Board in February.

SECONDED: Doug Stinson
ACTION: Motion passed unanimously.

2012 WORK PLANNING

Marc Engel, DNR, reported that the Board did well in accomplishing the goals in the 2011 work
plan and provided an overview of staff’s proposal for 2012. He explained that the rule making items
are not “non-critical” according to the parameters listed in the Governor’s executive order on
suspending non-critical rule adoption. That order was extended until December 31, 2012.

Paula Swedeen asked if there is room in the schedule for spotted owl rule making if needed; Moran
pointed out the “Northern Spotted Owl” item is shown on the work plan as “ongoing.”

EXECUTIVE SESSION
The Board convened an executive session from 4:00 p.m. to 4:20 p.m.

Meeting adjourned at 4:25 p.m.
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STATE OF WASHINGTON PO Box 47012
FOREST PRACTICES BOARD Olympia, WA 98504-7012

Regular Board Meeting — February 14, 2012
Natural Resources Building, Room 172, Olympia

Please note: All times are estimates to assist in scheduling and may be changed subject to the
business of the day and at the Chair’s discretion. The meeting will be recorded.

DRAFT AGENDA

9:00 a.m. — 9:05 a.m. Welcome and Introductions
Safety Briefing — Patricia Anderson, Department of Natural Resources
(DNR)

9:05a.m. - 9:10 a.m. Approval of Minutes
Action: Approve November 8, 2011 meeting minutes

9:10 a.m. — 9:20 a.m. Report from Chair

9:20 a.m. — 9:30 a.m. Public Comment — This time is for public comment on general Board
topics. Comments on any Board action item that will occur later in the
meeting will be allowed prior to each action taken.

9:30 a.m. — 9:40 a.m. Staff Reports

A. Board Manual Development — Marc Engel, DNR

B. Clean Water Act Assurances — Mark Hicks, Department of Ecology

C. Compliance Monitoring — Walt Obermeyer, DNR

D. Forests and Fish Policy Work Priorities — Stephen Bernath and
Adrian Miller, Co-chairs

E. Northern Spotted Owl Implementation Team — Andy Hayes and
Lauren Burnes, DNR

F. Rule Making Activity & Work Plan - Marc Engel, DNR

G. Small Forest Landowner Advisory Committee and Small Forest
Landowner Office — Tami Miketa, DNR

H. TFW Cultural Resources Roundtable - Pete Heide and Jeffrey
Thomas, Co—chairs

9:40 a.m. — 9:55 a.m. Legislative Activity Update — Darin Cramer, DNR

9:55a.m.-10:10 a.m. | Adaptive Management Review (LEAN process) Update— Jim
Hotvedt, DNR

10:10 a.m. — 10:25 a.m. | Taylor’'s Checkerspot Butterfly Annual Report - Sherri Felix, DNR
and David Whipple, Washington Department of Fish and Wildlife

10:25 a.m. —10:35 a.m. | Break

10:35 a.m. — 10:45 a.m. | Public Comment on Forestry Riparian Easement Program Rule
Making

10:45 a.m. —11:00 a.m. | Forestry Riparian Easement Program Rule Making — Gretchen
Robinson and Dan Pomerenk, DNR

Action: Consider approval of draft rule language for public review to
initiate rule making by filing a CR-102.

Future FPB Meetings

Next Regular Meeting: May 8, 2012, August 14, 2012, November 13, 2012
Check the FPB Web site for latest information: http://www.dnr.wa.qgov/
E-Mail Address: forest.practicesboard@dnr.wa.qgov Contact: Patricia Anderson at 360.902.1413
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11:00 a.m. —-11:10 a.m.

Public Comment on Conversion Activities and Lands Platted after
1960 Rule Making

11:10 a.m. —-11:20 a.m.

Conversion Activities and Lands Platted after 1960 Rule Making —
Gretchen Robinson, DNR

Action: Consider providing notice to public of possible rule making by
filing a CR-101.

11:20 a.m. —-11:35 a.m.

Notice of Forest Practices to Affected Indian Tribes Rule Making -
Sherri Felix, DNR
Action: Consider rule adoption.

11:35 a.m. — 11:50 p.m.

Critical Habitat Rule Making — Sherri Felix and Marc Engel, DNR
Action: Consider rule adoption.

Executive Session
To discuss anticipated litigation, pending litigation, or any other
matter suitable for Executive Session under RCW 42.30.110

Future FPB Meetings

Next Regular Meeting: May 8, 2012, August 14, 2012, November 13, 2012
Check the FPB Web site for latest information: http://www.dnr.wa.qgov/
E-Mail Address: forest.practicesboard@dnr.wa.qgov Contact: Patricia Anderson at 360.902.1413
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MEMORANDUM

TO: Forest Practices Board

FROM: Gretchen Robinson%W
Forest Practices Division, Policy and Service Section

SUBJECT: Rule Making Related to Conversions of Forest Land to Non-forestry use

On February 14, 2012 I will request the Board’s approval to file a CR-101 Pre-proposal Statement of
Inquiry for rule making to incorporate several changes to the Forest Practices Act that have not yet
been incorporated into the forest practices rules. The changes are related to conversions of forest land
to non-forestry use.

For example, legislation was passed in 2011 (House Bill 1582) that eliminated “lands platted after
January 1, 1960” from RCW 76.09.050 (classes of forest practices). Proposed forest practices on these
platted lands are now not automatically assumed to be conversions to a non-forestry use, and therefore
will not automatically be designated Class IV-general. Changes to chapter 222-20 WAC and WAC
222-16-050 are necessary to reflect that change in law.

Another change needed in chapter 222-20 WAC is to add a new notification procedure for instances
where landowners conduct conversion activities without an approved forest practices application for
such activities. The 2007 Legislature passed a bill that changed this process in law and the rule should
be changed accordingly.

Finally, we are tracking the progress of current legislation that changes the authority of issuing notices
of conversion activity from the Department of Natural Resources to the local governmental entity.
Changes to the forest practices rules may be necessary if the legislation passes.

Publishing the pre-proposal statement (CR-101) is the first of three rulemaking steps required in the
Administrative Procedure Act (chapter 34.05 RCW). It serves to provide an opportunity for interested
parties to participate in the rulemaking process prior to an agency initiating rulemaking,

With the Board’s approval, staff will file the CR-101 with the Code Reviser and begin rule
development. We anticipate working with the Washington State Association of Counties and other
interested parties while drafting rules, and we expect that we’ll have a draft ready to send to the Board
prior to the August 2012 meeting for further action.

GR/
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MEMORANDUM

TO: Forest Practice Board

FROM: Sherri Felix, Polic@l st, Forest ices Division

Marc Engel, Assistant Divisi er for Policy & Services, Forest
Practices Division

SUBJECT: Critical Habitat Rule Making - Request for Adoption
WAC 222-16-080 Critical habitats (state) of threatened and endangered species

On February 14, 2012, we will request the Board adopt for the Critical Habitat rule making the
proposed rule language that received public review. This rule adoption will bring the Board’s
rule into alignment with the federal and state listing status of the bald eagle (Haliacetus
leucocephalus) and the peregrine falcon (Falco peregrinus), and recognize the changes in
commeon and scientific names for the Western pond turtle (Clemmys marmorata) to Pacific pond
turtle (Actinemys marmorata).

At the Board’s November 8, 2011 meeting, you approved filing a Proposed Rule Making (CR-
102) with the Office of the Code Reviser which included the proposed rule language, a
preliminary economic analysis, and rule making hearing information. Additionally, the
department conducted environmental analysis and review as required by the State Environmental
Policy Act (SEPA), chapter 43.21C RCW.

The Board received four comments on its Critical Habitat rule making. All comments were in
favor of the rule amendments as proposed. The three written comments are enclosed. The Board
received no comments regarding the SEPA analysis and Determination of Nonsignificance.

The Board is not considering new or amended rules to achieve resource objectives. Therefore, the
analysis of existing approved long-term applications required by subsection (4) of WAC 222-20-
016 Small forest landowner long-term applications does not apply.

Enclosed for your review is the proposed rule language with no modifications, the draft Concise
Explanatory Statement, the three comment letters, and the final economic analysis. Upon your
adoption of this rule, staff will:
o Finalize the Concise Explanatory Statement,
e Complete the rule implementation plan pursuant the Administrative Procedure Act,
chapter 34.05 RCW, and

1111 WASHINGTON ST SE * MS 47001 ® OLYMPIA. WA 98504-7001
TEL: (360) 902-1000 * FAX: (360)902-1775 * TRS: 711 * TTY:{360) 9021125 * WWW.DNRWA.GOV
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e File a CR-103 Rule Making Order with the Office of the Code Reviser that includes the
adopted rule language.

Should you have any questions about this rule making before your Board meeting, please feel
free to contact us: marc.engel@dnr.wa.gov or 360-902-1390, and sherri.felix@dnr.wa.gov or
360-902-1446.

SF/
Enclosures

1111 WASHINGTON ST SE * PO BOX 47000 * OLYMPIA, WA 98504-7000
FAX: (360) 902-1775 ® TTY:(360) 902-1125 * TEL: (360) 902-1000
Equal Opportunity Employer / Affirmative Action Employer
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Forest Practices Board
Critical Habitat Rule Making for CR103 Filing
February 2012

WAC 222-16-080 Critical habitats (state) of threatened and endangered species.
1) Critical habitats (state) of threatened or endangered species and specific forest practices
designated as Class IV-Special are as follows:

(@)

b}  Gray wolf (Canis lupus) - harvesting, road construction, or site preparation within
1 mile of a known active den site, documented by the department of fish and
wildlife, between the dates of March 15 and July 30 or 0.25 mile from the den site
at other times of the year.

(eb)  Grizzly bear (Ursus arctos) - harvesting, road construction, aerial application of
pesticides, or site preparation within 1 mile of a known active den site,
documented by the department of fish and wildlife, between the dates of October
1 and May 30 or 0.25 mile at other times of the year.

(¢c)  Mountain (woodland) caribou (Rangifera tarandus) - harvesting, road
construction, aerial application of pesticides, or site preparation within 0.25 mile
of a known active breeding area, documented by the department of fish and
wildlife.

(ed)  Oregon silverspot butterfly (Speyeria zerene hippolyta) - harvesting, road
construction, aerial or ground application of pesticides, or site preparation within
0.25 mile of an individual occurrence, documented by the department of fish and
wildlife.

A A
C C vapw A o v A v v/

(ge)  Sandhill crane (Grus canadensis) - harvesting, road construction, aerial
application of pesticides, or site preparation within 0.25 mile of a known active
nesting area, documented by the department of fish and wildlife.

(sf)  Northern spotted owl (Strix occidentalis caurina).

Q) Within a SOSEA boundary (see maps in WAC 222-16-086), except as
indicated in (h)(ii) of this subsection, harvesting, road construction, or
aerial application of pesticides on suitable spotted owl habitat within a
median home range circle that is centered within the SOSEA or on
adjacent federal lands.
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(+9)

(ih)

(i)

(iii)

(iv)

Within the Entiat SOSEA, harvesting, road construction, or aerial
application of pesticides within the areas indicated for demographic
support (see WAC 222-16-086(2)) on suitable spotted owl habitat located
within a median home range circle that is centered within the demographic
support area.

Outside of a SOSEA, harvesting, road construction, or aerial application
of pesticides, between March 1 and August 31 on the seventy acres of
highest quality suitable spotted owl habitat surrounding a northern spotted
owl site center located outside a SOSEA. The highest quality suitable
habitat shall be determined by the department in cooperation with the
department of fish and wildlife. Consideration shall be given to habitat
quality, proximity to the activity center and contiguity.

Small parcel northern spotted owl exemption. Forest practices
proposed on the lands owned or controlled by a landowner whose forest
land ownership within the SOSEA is less than or equal to 500 acres and
where the forest practice is not within 0.7 mile of a northern spotted owl
site center shall not be considered to be on lands designated as critical
habitat (state) for northern spotted owls.

Western-Pacific pond turtle (Slemmys-Actinemys marmorata) - harvesting, road
construction, aerial application of pesticides, or site preparation within 0.25 mile
of a known individual occurrence, documented by the department of wildlife.
Marbled murrelet (Brachyramphus marmoratus).

(i)
(i)

(iii)

(iv)

(v)

(vi)

Harvesting, other than removal of down trees outside of the critical nesting
season, or road construction within an occupied marbled murrelet site.
Harvesting, other than removal of down trees outside of the critical nesting
season, or road construction within suitable marbled murrelet habitat
within a marbled murrelet detection area.
Harvesting, other than removal of down trees outside of the critical nesting
season, or road construction within suitable marbled murrelet habitat
containing 7 platforms per acre outside a marbled murrelet detection area.
Harvesting, other than removal of down trees outside of the critical nesting
season, or road construction outside a marbled murrelet detection area
within a marbled murrelet special landscape and within suitable marbled
murrelet habitat with 5 or more platforms per acre.
Harvesting within a 300 foot managed buffer zone adjacent to an occupied
marbled murrelet site that results in less than a residual stand stem density
of 75 trees per acre greater than 6 inches in dbh; provided that 25 of which
shall be greater than 12 inches dbh including 5 trees greater than 20 inches
in dbh, where they exist. The primary consideration for the design of
managed buffer zone widths and leave tree retention patterns shall be to
mediate edge effects. The width of the buffer zone may be reduced in
some areas to a minimum of 200 feet and extended to a maximum of 400
feet as long as the average of 300 feet is maintained.
Except that the following shall not be critical habitat (state):
(A)  Where a landowner owns less than 500 acres of forest land within
50 miles of saltwater and the land does not contain an occupied
marbled murrelet site; or

2
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()

(3)

(4)

| (5)

(B)  Where a protocol survey (see WAC 222-12-090(14)) has been
conducted and no murrelets were detected. The landowner is then
relieved from further survey requirements. However, if an
occupied marbled murrelet site is established, this exemption is
void.

The following critical habitats (federal) designated by the United States Secretary of the

Interior or Commerce, or specific forest practices within those habitats, have been

determined to have the potential for a substantial impact on the environment and

therefore are designated as critical habitats (state) of threatened or endangered species.

For the purpose of identifying forest practices which have the potential for a substantial

impact on the environment with regard to threatened or endangered species newly listed

by the Washington fish and wildlife commission and/or the United States Secretary of the

Interior or Commerce, the department shall after consultation with the department of fish

and wildlife, prepare and submit to the board a proposed list of critical habitats (state) of

threatened or endangered species. This list shall be submitted to the board within 30 days
of the listing of the species. The department shall, at a minimum, consider potential
impacts of forest practices on habitats essential to meeting the life requisites for each
species listed as threatened or endangered. Those critical habitats (state) adopted by the

board shall be added to the list in subsection (1) of this section. See WAC 222-16-050

(1)(b).

For the purpose of identifying any areas and/or forest practices within critical habitats

(federal) designated by the United States Secretary of the Interior or Commerce which

have the potential for a substantial impact on the environment, the department shall, after

consultation with the department of fish and wildlife, submit to the board a proposed list
of any forest practices and/or areas proposed for inclusion in Class IV - Special forest
practices. The department shall submit the list to the board within 30 days of the date the

United States Secretary of the Interior or Commerce publishes a final rule designating

critical habitat (federal) in the Federal Register. Those critical habitats included by the

board in Class IV - Special shall be added to the list in subsection (2) of this section. See

WAC 222-16-050 (1)(b).

@) oo o boldpac oo ndor opene o Lol o e con o e T critical
habitats (state) of threatened and endangered species and specific forest practices
designated in subsections (1) and (2) of this section are intended to be interim.
These interim designations shall expire for a given species on the earliest of:

Q) The effective date of a regulatory system for wildlife protection referred to
in (b) of this subsection or of substantive rules on the species.

(i) The delisting of a threatened or endangered species by the Washington
fish and wildlife commission and by the United States Secretary of

Interior or Commerce.

(b) The board shall examine current wildlife protection and department authority to
protect wildlife and develop and recommend a regulatory system, including
baseline rules for wildlife protection. To the extent possible, this system shall:

Q) Use the best science and management advice available;

(i) Use a landscape approach to wildlife protection;

(ifi)  Be designed to avoid the potential for substantial impact to the
environment;
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(6)

(iv)  Protect known populations of threatened and endangered species of
wildlife from negative effects of forest practices consistent with RCW
76.09.010; and

(v) Consider and be consistent with recovery plans adopted by the department
of fish and wildlife pursuant to RCW 77.12.020(6) or habitat conservation
plans or 16 U.S.C. 1533(d) rule changes of the Endangered Species Act.

Regardless of any other provision in this section, forest practices applications shall not be
classified as Class IV-Special based on critical habitat (state) (WAC 222-16-080 and
222-16-050 (1)(b)) for a species, if the forest practices are consistent with one or more of
the following:

(@)

(b)

(c)
(d)
(ed)
(fe)
(ef)

(Ra)

Documents addressing the needs of the affected species provided such documents
have received environmental review with an opportunity for public comment
under the National Environmental Policy Act, 42 U.S.C. section 4321 et seq.:

() A habitat conservation plan and incidental take permit; or an incidental
take statement covering such species approved by the Secretary of the
Interior or Commerce pursuant to 16 U.S.C. § 1536 (b) or 1539 (a); or

(i)  An “unlisted species agreement” covering such species approved by the
U.S. Fish and Wildlife Service or National Marine Fisheries Service; or

(iii)  Other conservation agreement entered into with a federal agency pursuant
to its statutory authority for fish and wildlife protection that addresses the
needs of the affected species; or

(iv)  Arule adopted by the U.S. Fish and Wildlife Service or the National
Marine Fisheries Service for the conservation of an affected species
pursuant to 16 U.S.C. section 1533(d); or

Documents addressing the needs of the affected species so long as they have been

reviewed under the State Environmental Policy Act;

Q) A landscape management plan; or

(i) Another cooperative or conservation agreement entered into with a state
resource agency pursuant to its statutory authority for fish and wildlife
protection;

A special wildlife management plan (SWMP) developed by the landowner and

approved by the department in consultation with the department of fish and

wildlife;

WAC 222-16-100(1);

A cooperative habitat enhancement agreement (CHEA) developed pursuant to

WAC 222-16-105; or

A take avoidance plan issued by the U.S. Fish and Wildlife Service or the

National Marine Fisheries Service prior to March 20, 2000.

Surveys demonstrating the absence of northern spotted owls at a northern spotted

owl site center have been reviewed and approved by the department of fish and

wildlife and all three of the following criteria have been met:

() The site has been evaluated by the spotted owl conservation advisory
group, and
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(7)

(8)

(i) As part of the spotted owl conservation advisory group's evaluation, the
department's representative has consulted with the department of fish and
wildlife, and

(ili)  The spotted owl conservation advisory group has reached consensus that
the site need not be maintained while the board completes its evaluation of
rules affecting the northern spotted owl. The spotted owl conservation
advisory group shall communicate its findings to the department in writing
within sixty days of the department of fish and wildlife's approval of
surveys demonstrating the absence of northern spotted owls.

In those situations where one of the options above has been used, forest practices
applications may still be classified as Class 1V-Special based upon the presence of one or
more of the factors listed in WAC 222-16-050(1), other than critical habitat (state) for the
species covered by the existing plan or evaluations.

The department, in consultation with the department of fish and wildlife, shall review
each SOSEA to determine whether the goals for that SOSEA are being met through
approved plans, permits, statements, letters, or agreements referred to in subsection (6) of
this section. Based on the consultation, the department shall recommend to the board the
suspension, deletion, modification or reestablishment of the applicable SOSEA from the
rules. The department shall conduct a review for a particular SOSEA upon approval of a
landowner option plan, a petition from a landowner in the SOSEA, or under its own
initiative.

The department, in consultation with the department of fish and wildlife, shall report
annually to the board on the status of the northern spotted owl to determine whether
circumstances exist that substantially interfere with meeting the goals of the SOSEAs.





ECONOMIC ANALYSIS
Forest Practices Board
Rule Making Affecting WAC 222-16-080 Critical Habitats
By Gretchen Robinson, Natural Resource Specialist
Department of Natural Resources
February 2012

PROPOSAL

The Forest Practices Board (Board) proposes to amend WAC 222-16-080, Critical habitats
(state) of threatened and endangered species. The amendments include:

e Deleting the bald eagle (Haliaeetus leucocephalus) and the peregrine falcon (Falco
peregrinus) from the list of critical habitats in subsection (1);

e Deleting bald eagle management plans from the list in subsection (6) of federal and state
approved plans that can exempt a forest practices application (FPA) from a Class V-
special classification; and

e Changing the name of the species identified in the rule as Western pond turtle (Clemmys
marmorata) to Pacific pond turtle (Actinemys marmorata) as recommended by the
Washington Department of Fish and Wildlife.

RULE-COMPLYING COMMUNITY

The rule-complying community for this proposal is forest landowners who propose forest
practices within the critical habitats of the bald eagle and the peregrine falcon defined in WAC
222-16-080(1). In this document, the rule complying community is often referred to as
“landowners” and “affected landowners.”

ANALYSIS REQUIREMENTS

In Washington State, agencies are required to analyze the economic effects of rule proposals for
those required to comply with them.

The laws that govern agency rule making are in the Regulatory Fairness Act (chapter 19.85
RCW) and the Administrative Procedure Act (chapter 34.05 RCW). The Regulatory Fairness Act
requires agencies to produce a small business economic impact statement explaining the impacts
of their rule proposals on small businesses, if the proposed rule will impose more than minor
costs on businesses in an industry. The statute defines small businesses as businesses that are
independently owned or operated and having 50 or fewer employees. To determine whether the
proposed rule will have a disproportionate impact on small businesses, the cost of compliance for
small businesses is compared with the costs for the ten percent of businesses that are the largest
businesses required to comply with the proposed rule.!

! See chapter 19.85 RCW Regulatory fairness act for a detailed description of small business analysis requirements.
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The Administrative Procedure Act requires agencies to complete a cost-benefit analysis before
adopting a rule that affects a policy or regulatory program. An agency cannot adopt a rule unless
it:

e Determines the rule is needed to achieve the general goals and specific objectives of
statute;

e Determines that the probable benefits of the rule are greater than its probable costs,
taking into account both the qualitative and quantitative benefits and costs and the
specific directives of the statute being implemented; and

e Determines that the rule being adopted is the least burdensome alternative for those
required to comply with it that will achieve the general goals and specific objectives of
the statute the rule implements.?

This document fulfills those requirements for the portion of the proposal that affects the forest
practices regulatory program: eliminating the critical habitat definitions of two species in WAC
222-16-080(1) and eliminating bald eagle management plans from WAC 222-16-080(6)(d).
Changing the name of the pond turtle in WAC 222-16-080(1) is not analyzed because it has no
material effect on the program or the rule-complying community.

CONTEXT
Forest Practices Act and rules

The rule proposed for amendment is in Title 222 WAC Forest Practices Board which contains
the rules that regulate forest practices on state managed and privately owned forest lands. These
rules implement the Forest Practices Act (chapter 76.09 RCW). Two general goals of the Forest
Practices Act are to maintain a viable forest products industry and to ensure forest lands are
managed consistent with sound policies of natural resource protection.®

The forest practices rules address wildlife habitat protection in a variety of ways. One is
requiring the Department of Natural Resources (DNR) to classify certain forest practices
applications (FPAs) Class IV-special; this triggers environmental analysis in compliance with the
State Environmental Policy Act (SEPA).”

Among the circumstances that require the Class 1\VV-special classification are specific forest
practices within certain distances and timeframes associated with forest-dependent species listed
as “threatened” or “endangered” in Washington.® These species and their “critical habitats” are
defined in WAC 222-16-080, and the bald eagle and the peregrine falcon are among the species
on this list.

? See RCW 34.05.328 Significant legislative rules for more information about rule making requirements.
*RCW 76.09.010(1).

* See RCW 76.09.050 and WAC 222-16-050 for classes of forest practices.

> Washington Department of Fish and Wildlife rules contain state lists of species designated as endangered,
threatened, and sensitive. See WAC 232-12-011 and WAC 232-12-014.
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There is an exception to the Class IV-special classification for forest practices within the critical
habitats. If they are consistent with certain approved state or federal conservation plans for a
particular species, the FPA is not classified Class IV-special based on critical habitat for that
species. These plans are listed in WAC 222-16-080(6). One is a bald eagle management plan
between landowners and the Washington Department of Fish and Wildlife (WDFW) under WAC
232-12-292 Bald eagle protection rules. However, due to a 2011 change in a WDFW rule, this
plan is no longer available to exempt FPAs from the Class IV-special classification.

Washington Fish and Wildlife Commission actions

After the U.S. Fish and Wildlife Service (USFWS) removed the bald eagle and peregrine falcon
from federal endangered and threatened wildlife lists in 2007 and 1999 respectively, the
Washington Fish and Wildlife Commission (Commission) changed the classifications of the
peregrine falcon and bald eagle to a “state sensitive” status. These actions took place in 2002 for
the falcon and 2008 for the eagle. According to Washington Department of Fish and Wildlife
(WDFW) rule making documents, both species’ populations recovered dramatically after the ban
on DDT use after 1972 and habitat protection laws were enacted.®

Both the eagle and the falcon continue to be protected by state and federal law. At the state level
Washington’s “state sensitive” species are protected from hunting and fishing. At the federal
level both species are protected under the Migratory Bird Treaty Act which protects birds and
their nests. The bald eagle is also protected under the federal Bald and Golden Eagle Protection
Act which prohibits the disturbance of eagles.’

In April 2011, the Commission adopted an amendment to WAC 232-12-292 Bald eagle
protection rules which added an introductory statement that the “...rules are only applicable and
enforceable when the bald eagle is listed under state law as threatened or endangered.”® In other
words, WAC 232-12-292 is no longer in effect until such time as the bald eagle is reclassified
under state law as state threatened or endangered.

When in effect, WAC 232-12-292 requires WDFW to make information available to
governmental entities, interest groups, and landowners regarding the location and use pattern of
eagle nests and communal roosts. It also contains a process for permitting agencies to notify
WDFW of proposals in the vicinity of eagle nests or roosts according to existing data. If WDFW
determines an activity would adversely impact eagle habitat, the permitting agency, a wildlife
biologist, or WDFW could work with the landowner to develop a bald eagle management plan,
and WDFW would then approve or disapprove the plan. Now that this rule is not in effect (until
such time as the bald eagle is reclassified as state threatened or endangered), WDFW is no longer
assisting landowners with or approving these plans.

® See Washington State Registers (WSRs) 02-06-122 and 02-11-069 for the peregrine falcon and WSR 07-21-123
and 08-03-068 for the bald eagle for more information about these actions. The state endangered species list is in
WAC 232-12-014 and the lists of threatened and sensitive species are in WAC 232-12-011.

7 Information about the Migratory Bird Treaty Act and the Bald and Golden Eagle Protection Act can be seen at
http://www.fws.gov/pacific/migratorybirds/mbta.htm.

® See Washington State Registers 11-03-088 and 11-10-049 for information about this rule activity.
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Effect of the Commission’s actions on forest practices

The effect of the above described Commission actions for Washington State forest practices is

twofold: WAC 222-16-080(1) is now inconsistent with the reclassification of the eagle and the
falcon, and bald eagle management plans are not available to exempt FPAs from the Class V-

special classification under WAC 222-16-080(6)(d).

GOALS AND OBJECTIVES OF RULE PROPOSAL

The goal of the rule proposal is to make WAC 222-16-080 consistent with changes in state status
of the bald eagle and peregrine falcon. Objectives are to:
e Eliminate the requirement for DNR to classify FPAs Class I\VV-special for critical habitats
of species whose state protection status is no longer “threatened” or “endangered”; and
¢ Eliminate process burdens on affected landowners caused by the inconsistency between
WAC 222-16-080 and the Commission’s decision to remove these species from the state
endangered and threatened lists in WACs 232-12-011 and -014.

LEAST BURDENSOME ALTERNATIVE ANALYSIS

RCW 34.05.328(1)(e) requires agencies to determine, after considering alternative versions of
the rule, that the rule being adopted is the least burdensome alternative for those required to
comply with it that will achieve the general goals and specific objectives of the statute the rule
implements.

Not changing WAC 222-16-080 Critical habitats (state) of threatened and endangered species
would continue the burden on affected landowners of an extra step in the FPA process —
conducting an environmental analysis in compliance with SEPA for two species that are no
longer listed as threatened or endangered. This is contrary to common sense and creates
uncertainty for landowners about the FPA process. Process uncertainty and extra process steps
are burdensome for those required to comply with the regulations.

Another alternative to the rule as currently proposed would be to add language to the FPA
classification rules (WAC 222-160-050) to ensure consistency with federal law and guidelines
that protect eagle nests and roosts. To explore this, at the request of the Board, WDFW recently
convened a multi-caucus Wildlife Work Group which discussed regulatory and administrative
options. The group determined by consensus opinion that additional rules are not needed. This is
based on DNR and WDFW performing a set of administrative actions and functions including
providing eagle location data and advising affected landowners to contact the USFWS for
guidance on bald eagle protection.® Had there been a recommendation to the Board for additional
rule language, the rule making process may have taken a longer time. The longer it takes to
amend WAC 222-16-080 the greater the burden on affected landowners.

° Department of Fish and Wildlife, David Whipple memorandum dated October 19, 2011 to the Forest Practices
Board.
http://www.dnr.wa.gov/BusinessPermits/Topics/OtherInteragencylnformation/Pages/bc_fp_agendas_minutes.aspx
11-8-11 Meeting Materials.
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In summary, amending the rule as proposed is less burdensome for affected landowners than not
amending the rule at all, and the sooner it is amended the less burdensome it will be for those
required to comply with it.

BENEFITS AND COSTS

In this analysis, the benefits and costs of the rule proposal are determined by comparing the FPA
process for affected landowners under current rule with the FPA process that will take place after
the rule is adopted.

Until WAC 222-16-080 is amended to reflect the Commission’s actions, DNR is continuing to
implement the critical habitat definitions for the eagle and the falcon. FPAs proposing activities
within their defined critical habitats are Class IV-special. Conversely, after WAC 222-16-080 is
amended DNR will not classify FPAs Class IV-special based on the eagle and falcon critical
habitat definitions (which will no longer exist in the forest practices rules) and landowners will
not be required to fulfill the SEPA requirement based on the proximity of their proposed
activities to eagle and falcon habitat.

Since May 2011, WDFW is deferring protection of the bald eagle to the USFWS. DNR and
WDFW are encouraging landowners to implement federal guidelines for the protection of the
bald eagle. Landowners who want to ensure their activities will not adversely affect eagles must
now work with a new agency, the USFWS, and follow a different process than they are
accustomed to. This new process will continue for landowners even after WAC 222-16-080 is
amended.

It is beyond the scope of this cost-benefit analysis to predict any changes in timber income or
habitat conditions that may result from the changes in status for the bald eagle and the peregrine
falcon to “state sensitive.” Permitted forest management activities have been, are, and will
continue to be determined on a site-by-site basis by the governmental entity with jurisdiction
(formerly WDFW and DNR). The agency of jurisdiction for timber operations and forest
practices affecting bald eagle and peregrine falcon habitat is now the USFWS, which continues
to be responsible for the protection of those species under federal laws. The level of permitted
management activity on a given site may or may not change depending on the level considered
necessary to protect eagles and falcons under federal laws.

Benefits

The probable benefits of the rule change for affected landowners are providing more certainty
about FPA procedures and eliminating the extra process step of completing SEPA. We can
roughly estimate a cost savings for affected landowners by determining how much they will save
when they are not required to conduct a SEPA analysis. Assuming the cost is for completing an
environmental checklist (and not an environmental impact statement), DNR estimates each
SEPA checklist of this nature would cost roughly $400. This is based on an estimate of 16 hours
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to complete the SEPA checklist and conduct the necessary internal review, and at an average of
$25 per hour for staff (16 hours x $25 per hour = $400).

From June 2011, the full month after the Board started the rule making process, through
September 2011, landowners have attached 46 SEPA checklists to FPAs proposing activities
within areas that correspond to the critical habitat definitions of the bald eagle (there were no
checkilists for the peregrine falcon in that timeframe). This is an average of about 11.5 SEPA
checklists per month. It can be estimated, therefore, that affected landowners are collectively
spending an average of approximately $4600 per month for this extra process step until the rule
is amended ($400 x 11.5 SEPA checklists per month = $4600 per month). In other words, we are
estimating that once the rule becomes effective, the proposed rule could result in a cost savings
for affected landowners statewide of roughly $4600 per month, or $55,200 per year (12 months
x $4600).

Costs

No costs specific to this rule proposal have been identified for affected landowners. Any costs
associated with changes in the FPA process are due to the reclassification of the eagle and the
falcon by the Washington Fish and Wildlife Commission and the fact that bald eagle
management plans are no longer available. Environmental impacts are currently being analyzed
by DNR.

SMALL BUSINESS IMPACTS

As explained under “Analysis Requirements”, the Regulatory Fairness Act (chapter 19.85 RCW)
requires agencies to produce a small business economic impact statement explaining the impacts
of their rule proposals on small businesses. When these impacts are identified the agency must
try to find ways to reduce the impacts.

No costs specific to this rule proposal have been identified; therefore, the rule proposal does not
meet the threshold of imposing more than minor costs on businesses and a Small Business
Economic Impact Statement is not required.

SUMMARY

The Forest Practices Board has determined that the proposed rule is needed to achieve
consistency with the Washington Fish and Wildlife Commission’s reclassification of the
peregrine falcon and bald eagle from state “threatened” or “endangered” to “state sensitive”
status.

Least burdensome alternative

Application processes can be burdensome for those required to comply with rules. This proposal
will alleviate the uncertainty and extra process caused from the bald eagle and peregrine falcon
critical habitats remaining in WAC 222-16-080(1). Amending the rule as proposed is less
burdensome for affected landowners than not amending the rule at all, and the sooner it is
amended the less burdensome it will be for those required to comply with it.
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Benefits and costs

The main benefit for affected landowners is that FPAs involving the currently defined critical
habitats of the bald eagle and peregrine falcon will no longer be classified Class IV-special based
on critical habitat. Consequently, affected landowners will no longer be required to complete the
SEPA process step which is only required for state listed threatened or endangered species
according to WAC 222-16-080(1) and they will benefit by no longer incurring the associated
costs. The proposal is not expected to impose any costs on affected landowners.

Small business impact
The proposed rule does not meet the threshold of imposing more than minor costs on businesses;
therefore, a small business economic impact statement is not required for this rule proposal.
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Introduction

Washington state agencies are required to provide a concise explanatory statement to any person
upon request or from whom the agency receives comments during a rule making (RCW
34.05.325(6)). Before an agency adopts a rule, the agency:

...shall prepare a concise explanatory statement of the rule:

(i) Identifying the agency’s reasons for adopting the rule;

(i) Describing differences between the text of the proposed rule, as published in the
register and the text of the rule as adopted, other than editing changes, stating the
reason for the differences; and

(i)  Summarizing all comments received regarding the proposed rule, and responding
to the comments by category or subject matter, indicating how the final rule
reflects agency consideration of the comments, or why it fails to do so.





Content of Rule Amendment and Reasons to Adopt

The Forest Practices Board’s Critical Habitat rule making amends WAC 222-16-080 Critical
habitats (state) of threatened and endangered species in subsections (1), (5) and (6) by removing
the bald eagle (Haliacetus leucocephalus) and peregrine falcon (Falco peregrinus) from the
Board’s critical habitats list, removing the option to use a bald eagle site management plan, and
updating the common and scientific names of the Western pond turtle (Clemmys marmorata).

This rule making brings the Board’s critical habitats (state) rule in WAC 222-16-080 into alignment
with the following federal, state, and scientific society actions:

e The removal by the United States Fish and Wildlife Service (USFWS) of the bald eagle
(Haliacetus leucocephalus) and the peregrine falcon (Falco peregrinus) from the
Federal List of Endangered and Threatened Wildlife.

e The removal by the Washington Fish and Wildlife Commission of the bald eagle and
peregrine falcon from the state’s threatened and endangered species lists, WAC
232-12-011 and -014.

e The removal by the Washington Fish and Wildlife Commission of the requirement in
Department of Fish and Wildlife rules, WAC 232-12-292, for a bald eagle site
management plan unless the bald eagle is listed under state law as threatened or
endangered.

e The change to the common and scientific names of the Western pond turtle (Clemmys
marmorata) to the Pacific pond turtle (Actinemys marmorata) as recommended by
three North American scientific societies that deal with fish, amphibian, and reptile
issues: The American Society of Ichthyologists and Herpetologists, the Herpetologist's
League, and the Society for the Study of Amphibians and Reptiles.

The bald eagle and the peregrine falcon continue to be protected by the USFWS under the federal
Bald and Golden Eagle Protection Act and the Migratory Bird Treaty Act, and by the
Washington Fish and Wildlife Commission under state laws.

Updating the common and scientific names for this pond turtle does not modify the protection
afforded to this turtle under the forest practices rules.

Comments Summary
All comments received on the Critical Habitat rule were in support of the rule as proposed.

The Board conducted two rule making hearings to receive comments at each hearing on the
following two rule makings:
e WAC 222-16-080 Critical habitat (state) of threatened and endangered species, and
e WAC 222-20-120 Notice of forest practices to affected Indian tribes.

At the Olympia hearing, comments on the Critical Habitat rule proposal were received from
Longview Timber Corp. (oral and written comments #12-01), Washington Forest Protection
Association (oral and written comments #12-03), and Hancock Timber Resource Group (oral
comment #12-04). At the Ellensburg hearing, there were no oral or written comments on this rule





proposal. Additionally, the Board received e-mailed comments on the Critical Habitat rule proposal
from Rayonier (comment # 12-09).

Differences between Proposed and Final Rule

To be completed upon adoption of final rule.

Adoption Date

The expected adoption date is February 14, 2012 at the Forest Practices Board meeting. If
adopted then, the rule would become effective in March 2012. To be updated upon adoption of

final rule.

Rule MakingTimeline and Opportunities to Participate

08/09/2011 Forest Practices Board meeting: Critical Habitat (A.K.A. Bald Eagle) rule
making with opportunity to comment

08-11/2011 Staff works with Department of Fish & Wildlife’s Wildlife Work Group on rule
proposal

09/07/2011 Preproposal Statement of Inquiry (CR-101) published in the Washington State

Register (WSR 11-17-096 filed 08/22/2011)

09/08/2011 Forest Practices Rule Making Activity update sent to interested parties on
Board’s mailing list

09/14-10/14/2011 30-day review of draft rule language by Washington Department of Fish and
Wildlife and counties (RCW 76.09.040(2)) and affected Indian tribes

11/08/2011 Forest Practices Board meeting: Critical Habitat rule proposal with opportunity
to comment
12/07/2011 Proposed Rule Making (CR-102) with hearings information, proposed rule

language, and preliminary economic analysis published in Washington State
Register (WSR 11-23-105 filed 11/18/2011); public review and comment

12/07/2011 Forest Practices Rule Making Activity update including hearings information
sent to interested parties on Board’s mailing list

12/07/2011 SEPA checklist and Determination of Nonsignificance distributed for comment

12/16/2011 DNR Media Advisory on Critical Habitat rule making hearings

01/03/2012 Rule making hearing in Olympia

01/05/2012 Rule making hearing in Ellensburg

01/06/2012 Due date for comments on Critical Habitat rule proposal and SEPA analysis

3





		Critical Habitat Rule Making Cover-Felix&Engel

		Critical Habitat - Rule Language-Attachment-Felix

		Critical Habitat -EA-Attachment

		By Gretchen Robinson, Natural Resource Specialist



		Critical Habitat -CES-Attachment-Felix

		STATE OF WASHINGTON PO Box 47012






!Q’! WASHINGTON STATE DEPARTMENT OF Caring for

Natural Resources your natural resources
"W reter Goldmark - Commissioner of Public Lands ... now and forever

January 30, 2012

MEMORANDUM
TO: Forest Practices Board

FROM: Gretchen Robinson
Forest Practices Division, Policy and Service Section

Dan Pomerenk CJM

Forest Practices Division, Small Forest Landowner Office
SUBJECT: Rule Making for the Forestry Riparian Easement Program

On February 14, 2012 we will request the Board’s approval to file a CR-102 Proposed Rule Making,
with the enclosed draft language. This will initiate public review of the Forestry Riparian Easement
Program (FREP}) rule proposal.

For a brief background, the Legislature made changes to the FREP program in 2011 in House Bill
1509. The major changes include limiting eligibility for participation in the program to “for-profit”
legal entities and limiting the compensation for qualifying timber located on potentially unstable slopes
or landforms to $50,000 during any biennial funding period.

Staff drafted rules in the fall of 2011 and enlisted the help of the Small Forest Landowner Advisory
Committee to review the first draft. Committee members provided helpful feedback, and staff sent the
resulting draft language to the Board in October.

At its November 8, 2011 meeting, the Board directed staff to distribute the draft rule language for a 30-
day review pursuant to RCW 76.09.040(2). This is an early review of proposed language by counties
and the Washington Department and Fish and Wildlife; we also include tribes in this process. The
review period was from November 14 to December 15; the Board did not receive any comments from

this process.

Meanwhile, we edited the proposed language to streamline the wording and clarify the application and
valuation processes; we also removed language related to reimbursing landowners for costs associated
with developing stewardship plans because such plans are not required in statute for a landowner to be
eligible for FREP compensation. In addition, we analyzed the costs and benefits of the rule proposal
for the small forest landowner community. The resulting Preliminary Economic Analysis is enclosed
for your review.

FOREST PRACTICES DIVISION I 1111 WASHINGTON STSE § M5 47012 1 OLYMPIA, WA 98504-7012
TEL (360} 902-1400 1 FAX (360) 902-1428 B TTY (360) 902-1125 & TRS711 1 WWW.DNR.WA.GOV
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Forest Practices Board
January 30, 2012
Page 2

With your approval, we will file the language with the Office of the Code Reviser in February and
distribute a notice of rule making activity to people who have indicated interest in seeing such notices.
We will also plan for two public hearings to take place in late March or early April.

We look forward to seeing you on February 14 and answering any questions you may have about the
rule proposal or the cost-benefit analysis.

GR/
Enclosures:  Rule language proposed for public review
Preliminary Economic Analysis
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Forest Practices Board
Proposed Rule Changes for
Chapter 222-21 WAC
Small Forest Landowner Forestry Riparian Easement Program
February 2012

WAC 222-21-005 Policy. The legislature has found that further reduction in harvestable timber
owned by small forest landowners as a result of the rules adopted under RCW 76.09.055 or 76.09.370
will further erode small landowners' economic viability and willingness or ability to keep the lands in
forestry use and, therefore, reduce the amount of habitat available for salmon recovery and conservation
of other aquatic resources. The legislature addressed these concerns by establishing a forestry riparian
easement program to acquire easements from qualifying small forest landowners along riparian and
other areas of value to the state for protection of aquatic resources.

WAC 222-21-010 Definitions.
The following deflnltlons apply to thls chapter

1)

“Completion of harvest" means that the trees within the area under an approved forest

practices application have been harvested from-an-area-underan-approved-forestpractices
appheation-and that-further entry into that area by any type of logging or slash treating

equment or method is not expected.

“Easement premises” means the geographic area designated in a forestry riparian easement;

|nclud|ng the-areas in WhICh qualifying timber is located. Easement-premisesmay-be

“Forestry riparian easement” means an-a conservation easement covering qualifying timber

(63)
granted voluntarily to the state by a qualifying small forest landowner.

(4) “Forests and fish rules” means the rules adopted by the Board in accordance with RCW
76.09.055 and RCW 76.09.370, and the amendments to those rules.

(#5) “*Hazardous substances” means-includes but is not limited to hazardous substances as defined

in RCW 70.102.010{(5); and RCW 70.105D.020{#), and solid waste as defined in RCW
70.95.030(22).

“Qualifying small forest landowner” means an owner of forest land with qualifying timber

having all of the characteristics in (a)(i) through (a)(iv) of this subsection as of the date the

1
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department receives a forest practices application associated with a proposed forestry riparian

easement, and the date the department offers compensation for the easement.

(@

A qualifying small forest landowner:

(b)

(i) Is an individual, partnership, corporation, or other nongovernmental for-profit legal
entity. If a landowner grants timber rights to another entity for less than five years,
the landowner may still be a qualifying small forest landowner under this chapter;

(i) _Has a fee interest in the land and timber or has rights to harvest the timber to be
included in the forestry riparian easement that extend at least fifty years from the
date the completed forestry riparian easement application is submitted to and
received by the small forest landowner office;

(ii) Has no outstanding violations of chapters 76.09 or 76.13 RCW or any associated
forest practices rules;

(iv) _Has harvested or expects to harvest from his or her forest lands in this state as
follows:

(A) No more than the average volume that would qualify the landowner as a
“small harvester” under RCW 84.33.035 during the three years prior to the
year the department receives a complete forest practices application
associated with the easement, and certifies that he or she does not expect to
exceed that average timber volume during the ten years following the date of
the offer of compensation for the easement; or

(B) _If the landowner can establish to the satisfaction of the small forest
landowner office that those harvest limits were or will be exceeded to raise
funds to pay estate taxes or other equally compelling and unexpected
obligations such as court-ordered judgments or extraordinary expenses, the
landowner may still be a qualifying small forest landowner.

To be eligible for a forestry riparian easement, a qualifying small forest landowner must

have submitted a forest practices application covering qualifying timber to the appropriate
region office, and the department must have approved or disapproved the application. See
WAC 222-21-032 for more information about easement eligibility.

“Qualifying timber” means these-forest trees that are:

(@)

covered-Covered by a forest practices application that-and the-smal-ferestlandewneris

(b)

required to leave-be left unharvested under-because of forests and fish rules-rule
restrictions aelep%ed—&ndepRGW—Y-&OQQ%%M&OQ—alg—or that—are made uneconomic

to harvest

stat&a—fems#y—npanapreasemen{because of forests and fISh rule restrlctlons— Qaal#yiﬂg

WI-t-h-I-H—WIthIn, orbordering-immediately adjacent to, or physically connected to a

commercially reasonable harvest unit, or-timberferwhich included in an approved forest
practices application for a timber harvest that cannot be obtained because of forests and

fish rule restrlctlons HHdEHh@SG—FHlES—QHﬁ-Hf—HHg—H%Hb&FFS—G&%&gGH%Ed—GS—f@HGV%— and
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(1) Riparian or other sensitive aguatic areas;

(i) Channel migration zones; or

(ii1) __ Areas of potentially unstable slopes or landforms, verified by the department,
that have the potential to deliver sediment or debris to a public resource or
threaten public safety and is immediately adjacent to or physically connected to
other qualifying timber that is located within riparian or other sensitive aquatic
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(248) “*Small forest Iandowner offlce" is-means an office within the department of natural resources.
deseribedin- RCW-76-13-110,and-H-shal-beThe office is a resource and focal point for small
forest landowner concerns and policies, and-shaH-have has significant-expertise regarding the
management of small forest holdings and government programs applicable to such holdings;and
the. The offlce manaqes the forestry rlparlan easement program
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WAC 222 21 030 Deeumem—Documentatlon and standards
(1) m m

a forestry riparian easement appllcatlon the Iandowner must have an approved forest practices
application or an application that was disapproved because of forests and fish rule restrictions.
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()

(3)

(4)

Forestry riparian easement application. The landowner will provide the following #ems-are
Fequ+|aeel—fennformatlon ina eempleteforestry rlparlan easement appllcatlon

(@)

(b)

(©)

(d)

smal—l—folﬂest—landewneFCountv tax parcel numbers of the property in the proposed

easement premises;

AH-A list of all forest practices application numbers ferthe-commerciathyreasenable
harvest-units-and-the-asseciated-gualifying-timber-on-the-propertyof approved and/or
disapproved forest practices applications;
The-dobosmdrnne ool sl o o il o i cos
premiseslandowner’s signature certifying that the landowner meets the characteristics of a
gualifying small forest landowner and documenting that the landowner is willing to sell or
donate such easements to the state; and

pareels—that—eentam—theeasement—premﬁes Documentatlon that quahfvmq t|mber is

harvested, cannot be harvested because of forests and fish rule restrictions, or is uneconomic
to harvest because of forests and fish rule restrictions. See WAC 222-21-023 for additional
information about these categories.

The small forest landowner office may require additional information from the applicant to process

the application and evaluate the eligibility of the proposed easement premises and the landowner.

Baseline documentatlon The small forest Iandowner offlce WI|| qather basellne
documentation must-that will describe the features and current uses on the proposed forestry

Qanan easement premlses and the quallfylng t|mber The mtemqatlen—prewded-by—the—smau

documentatlon WI|| lnclude but not be limited to—: Jrn-addMGH—thedepathent—wm—pFewde
dociponnbon e idoe e nnd el e

(@)
(b)

Cruise-A summary of cruise information consistent with the standards and methods in
WAC 222-21-040; and
An assessment to determine site condition and potential liabilities associated with the

proposed riparian easement {see-the-beard-manual-section-17/-for-proceduresfor
conducting assessment): andpremises.

e I e Tt

Forestry riparian easement contract. The forestry riparian easement contract will identify the

(5)

parties, describe the land, locate the easement, state the terms and conditions, and provide a

statement of consideration. The easement will be for a term of 50 years from the date the

completed forestry riparian easement application is submitted to and received by the small forest

landowner office.

Land description standards.

(a) The forestry riparian easement contract will include a description of the easement
premises using a land survey provided by the department unless the cost of securing the
survey would be unreasonable in relation to the value of the easement conveyed.

(b) When the small forest landowner office determines a land survey is not required, the

department will prepare a written description that suitably and accurately depicts the
location of the easement conveyed, or the department may consider other methods, such
as producing a map, to accurately describe the easement premises.
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NEW SECTION

WAC 222-21-031 Forestry riparian easement application review and processing.
After the small forest landowner office makes a preliminary determination of eligibility:

1)
()

(3)

(4)
()

(6)
(7)

The department will verify the timber harvest associated with the easement is complete.

The department will submit the list of eligible projects to the state legislature for budget
approval.

The landowner or the landowner’s representative will mark the boundary of the area containing
the qualifying timber.

The department will verify eligibility of qualifying timber.

The department will perform a timber cruise on the qualifying timber to establish the
compensation value.

The department will inform the landowner in writing of the easement value. All compensation
and reimbursement is subject to available funding.

If an application is ineligible, the department will notify the landowner in writing the reasons
why. The department will return ineligible applications to landowners.

NEW SECTION
WAC 222-21-032 Eligibility criteria.

(1)

()

(3)

(4)

Qualifying small forest landowners must complete a timber harvest to be eligible for a forestry
riparian easement, unless a commercially reasonable harvest is not possible according to (5) of
this subsection or the only timber available to harvest meets the criteria of uneconomic to
harvest according to (6) of this subsection.

The easement premises cannot contain unacceptable liabilities as determined by the small forest
landowner office. Unacceptable liabilities include but are not limited to the presence of
hazardous substances on the land or other conditions that may create a liability to the
department, any existing uses of the property that may jeopardize the protection of the easement
premises and qualifying timber, and situations in which the applicant is unwilling or unable to
provide reasonable protection against financial loss to the state.

Where more than one person has an interest in property to be covered by a forestry riparian
easement, all persons holding rights to control or affect the easement premises and qualifying
timber must execute the easement documents or otherwise subordinate their interest to the
easement interest being acquired by the state. This includes tenants in common, joint tenants,
holders of reversionary interests, lien holders, and mortgages.

Commercially reasonable harvest. The small forest landowner office will consider the
following criteria to determine if an area covered by a forest practices application involves a
commercially reasonable harvest. The proposed harvest must meet all five of the following
requirements:

(@  The harvest unit is immediately adjacent to or physically connected to qualifying timber;
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(5)

(6)

(b)

(©)
(d)

(€)

The application is for a forest practice involving a timber harvest and the harvest would
not result in a conversion to a use other than commercial timber operation;

The landowner is not eligible for the 20 acre exemption under WAC 222-30-023;

The value of the timber in the harvest unit, excluding qualifying timber, equals or
exceeds $1000, which is the minimum required by department of revenue for taxing
purposes; and

The value of the taxable harvest equals or exceeds the value of the qualifying timber
established under WAC 222-21-045 unless otherwise approved by the small forest
landowner office.

Commercially reasonable harvest is not possible. The small forest landowner office will
consider the following criteria to determine if a forest practices application for harvest may
qualify for the forestry riparian easement program because it involves an area where a
commercially reasonable harvest is not possible. The proposed harvest must meet all four of the
following requirements:

(@)
(b)

(©
(d)

The forest practices application has been disapproved because the area covered by the
application cannot be harvested due to forests and fish rule restrictions;

The forest practices application involves a proposed timber harvest and the harvest
would not result in a conversion to a use other than commercial timber operation;
The landowner is not eligible for the 20 acre exemption under WAC 222-30-023; and
The value of the qualifying timber equals or exceeds $1000, which is the minimum
required by the department of revenue for taxing purposes.

Uneconomic to harvest. The small forest landowner office will use the following criteria to
determine whether timber is qualifying timber because the forests and fish rules made it
uneconomic to harvest. The proposed harvest must meet all four of the following requirements:

(@)
(b)
(©)
(d)

The timber could have been included in a commercially reasonable harvest unit if there
were no additional requirements imposed by the forests and fish rules;

The area is not reasonably accessible economically because of requirements imposed by
the forests and fish rules;

There is no reasonable unit size alternative which, if used, would make the area
economical to harvest; and

The cost to access the harvest unit plus the cost to harvest would equal or exceed 35% of
the stumpage value in the portion of the unit considered uneconomic. The small forest
landowner office will determine these costs and values consistent with WAC 222-21-
045. Costs include harvest, construction of nonpermanent roads and/or water crossing
structures, and associated expenses. When using the small harvester tax return method to
calculate stumpage values and allowable costs, the landowner may include actual timber
appraisal and sale layout costs incurred as part of the cost calculations.

WAC 222 21- 040 Tlmber Cruises.

(1)

)

sectlon applles only to tlmber cruises related to the departmem—smalkferespl%@ewneps—and%he
smaH-forestlandewner-office-th-connection-with-the-forestry riparian easement program to

establish easement compensation.

Fhe-followingstandards-will-be-usedfor-the-timbercruises: A timber cruise is required to

determine the volume by species and grade to accurately determine the value of the qualifying

timber.

(@)
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fe)-  The cruise method will be a 266-one hundred percent inventory of qualifying timber on
the proposed easement premises. The inventory will include species, diameter class,
grade, and any other information necessary to determine valuatien-efa value for the

easementqualifying timber. (See the board manual for specific cruise standards.)

(¢b) A sampling cruise method may be used for-easement-premises under certain circumstances such
as where easement premises are greater than ten acres or where the forest trees are
homogeneous.

(3) Additional trees left vquntarIIv bv the smaII forest Iandowner may be noted but will not be

included in the cruise volume.

WAC 222- 21 045 Valuatlon

(1)

R st
The small forest landowner office will calculate the fairmarket-value-ef thecompensation
amount for for forestry rlparlan easements ase#theeateeﬁreeerpteﬁheierest—pnaenees

data qathered from or ad|usted to the date the offrce recerved the complete forestry riparian

easement application. The office will use the stumpage value determination method described in (a)
of this subsection for qualifying timber that cannot be harvested because of forests and fish rule
restrictions. For qualifying timber approved for harvest, the office will use both the stumpage value
determination method and the small harvester tax return method to determine the highest
compensation amount for the landowner.

@) Stumpage value determination_method. The small forest landowner office will create
and maintain value tables to determine stumpage value of the qualifying timber. These
tables will be created using a method coordinated with the department of revenue. The
values will closely approximate the stumpage value for logs that-would-be-seld-in-the
ordinary-course-of-businessforon the date efreceipt-of-the office received a complete
forestry riparian ferest-practiceseasement application. The landowner must-will provide
bt s o o e
() The reference for the stumpage value table and any other needed information for

use of the table-{see-the-board-manual-section-17fordetails); and
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(i)

Any information the smah-ferest-landowner would like the department-office to
consider in its cruise and valuation of the qualifying timber.

(b) Small harvester tax return_method.

(i)

The landowner must provide comprehensive mill or buyer information _for each

harvest unit associated with the forestry riparian easement including -te-the

(ii)

(A) The delivered value by species;

(B) The total volume by species; and

(C) The actual harvesting and marketing costs as defined in the department of
revenue small harvester instructions.

This information must be verifiable as proceeds from the timber harvests from

documents such as mill receipts and/or forest excise tax returns. If the small

forest landowner office does not receive a comprehensive packet of mill or buyer

information or is not satisfied with the source of the documentation, the office

will determine the qualifying timber value using the stumpage value

determination method.

The office will use a time adjustment index to determine the gualifying timber

value based on the date the office received the complete forestry riparian
easement application. The office will generate a time adjustment index for each
harvest associated with the easement based on log price changes.

(iii)  The pricereceived-for-the-timberisoffice will determine the adjusted stumpage

(iv)

value by to the applicable date using the time adjustment index and
thensubtracting the average logging and hauling cost per thousand board feet

(MBF) is-subtracted-to-arrive-atthe- stumpage-value-from the value of the time

adjusted mill or buyer information. The office will then determine the value of

the qualifying timber is-determined-by multiplying the time adjusted stumpage
value of each species in the harvest unit by the net volume for each
correspondlng speC|es in the mventory of quallfylng timber. A—Feydual—valﬂe

The timber species that exist in the easement premises will be valued, not the

species in the harvest area. The timber species in the easement premises will be
valued by multiplying the determined cruise volume by the appropriate stumpage
value of those species shown on the appropriate table used for timber harvest
excise tax purposes per RCW 84.33.091.

(2) Determining the forestry riparian easement compensation. The small forest landowner office uses

a “high impact requlatory threshold” to calculate the compensation offered for a forestry riparian

easement. This threshold is determined by multiplying the value of all timber covered under a forest

practices application by 19.1 percent for timber in western Washington and 12.2 percent for timber in

eastern Washington.

(2)  When the percentage of the qualifying timber value to the total value of all timber

covered under a forest practices application is equal to or less than the applicable high
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impact requlatory threshold (19.1 percent or 12.2 percent), the compensation offered for
an easement will be fifty percent of the qualifying timber value.

(b)  When the percentage of the qualifying timber value to the total value of all timber
covered under a forest practices application exceeds the applicable high impact requlatory
threshold (19.1 percent or 12.2 percent), the compensation offered for an easement will
be more than fifty percent of the qualifying timber value up to the applicable high impact
requlatory threshold, plus full compensation (one hundred percent) for the qualifying
timber value that exceeds the high impact requlatory threshold. This is mathematically
represented as follows:

Where:

Vq = the value of qualifying timber;

Vh = the value of harvested timber; and

t = the high impact of requlatory threshold (19.1 percent for western Washington, 12.2 percent

for eastern Washington);

The compensatlon for easement = ((Vq/(Vq + Vh)) — t) (Vq + Vh)) + (t * (Vq + Vh)/2)_

NEW SECTION

WAC 222-21-048 Reimbursement of costs to the small forest landowner.

The state of Washington will reimburse landowners for actual costs incurred toward identifying

qualifying timber. Costs can include one or more of the following:

1) Determining and marking streamside buffers;

@) Marking the qualifying timber; and

(3) The cost of the portion of a geotechnical report that is applicable to the area determined to
contain qualifying timber.

WAC 222-21-050 Payment of compensation and relmbursement to the small forest Iandowner

b}——All compensation and reimbursement to the small forest landowner is subject to available

funding.
23
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)

(3)

If funding is not available, the small forest landowner office will maintain a priority list for
compensatlon and relmbursement 10 the Iandowner Prlorlty will be based on (a) the date-ef

guestionnaire the small forest Iandowner offlce recelved the complete forestrv riparian easement
application._In instances where two easement applications are received on the same date,

priority will be based on the date the department received a complete forest practices application
assomated with the easement.

Iandowner off|ce will offer compensatlon for the easement in a purchase and sale
agreement.The small forest landowner will accept or reject the conditions of the purchase and
sale agreement in writing and submit the written acceptance or rejection to the small forest
landowner office.

adepteéueder—RGAA/—Z&@Q%&ar—l@@%l@and relmbursement of Iandowner costs WI|| ret-be

paid untHafter:
@) The department has verified that there-has-been-comphanee-with-the landowner has no

outstanding violations under chapters 76.09 or 76.13 RCW or any associated forest

practices rules requiring leave trees in the easement area; and

(b) Any dispute over the amount of compensation or eligibility or other matter involving the
forestry-riparian-easement has been resolved; and

(©) The small forest landowner office has sent a forestry riparian easement has-been
executed-andcontract to the landowner, the landowner has signed the contract, and the
landowner has delivered it to the department.

(5) Compensation for any qualifying timber located on potentially unstable slopes or landforms will
not exceed a total of fifty thousand dollars during any biennial funding period.
NEW SECTION

WAC 222-21-055 Reimbursement to the department.

If, within the first ten years after receipt of compensation for a forestry riparian easement, a small forest
landowner sells the land on which a forestry riparian easement is located to a landowner that does not
have the characteristics of a qualifying small forest landowner, then the selling small forest landowner
must reimburse the state for the full compensation received for the easement and the full amount of the
costs incurred to identify the qualifying timber.

If the land on which the easement is located consists of multiple land parcels and the selling small
forest landowner sells parcels that consist of only a portion of the easement, the small forest landowner
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office will calculate reimbursement amount. The calculation will be based on the ratio of qualifying
timber volume within the portion of the easement on the land that is sold to the total volume of
qualifying timber. The selling small forest landowner must make full payment for this reimbursement
within one year of sale of the land the easement occupies. The department will continue to hold, in the
name of the state, the forestry riparian easement for the full term of the easement.
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WAC 222-21-070 Blowdown and salvage. After execution of a forestry riparian easement, qualifying
timber may not be salvaged—ncluding-remeval-ef-blowdown; without prior written permission from the
department. Prior to removal, the small forest landowner office and the smat-ferest-landowner must
negotiate the terms of removal and reimbursement to the state, if any. Qualifying timber that blows
down off the easement premises that presents a nuisance may be moved back onto the easement
premises without permission from the department.

WAC 222-21-080 Eminent domain. If a forestry riparian easement is taken; in whole or in part; by
exercise of the power of eminent domain, or acquired by purchase in lieu of condemnation, the state
will receive compensation for its remaining interest in the easement based upon the following formula:

Where:

C —Is= the compensation to the department for the state's remaining interest in the easement;

O —1s= the original compensation for the easement paid to the small forest landowner by the state;

P —s= the proportion of the forestry riparian easement extinguished or terminated,

CPlo ~Is= the Y-S-Consumer Price Index for all 4rban-Urban eensumers-Consumers as published by
the U.S. Bureau of Labor Statistics for the month in which the original compensation was determined,;
CPIc —s= the Y-S-Consumer Price Index for all urban-Urban eensumers-Consumers as published by
the U.S. Bureau of Labor Statistics for the most recent month available at the time the easement is
terminated or extinguished,;

I —Is= the rate of return on 30 year treasury bonds, as reported by the Federal Reserve Statistical
Release H15 less the rate of increase in the Consumer Price Index for all Urban Consumers as
published by the U.S. Department of Labor Bureau of Labor Statistics for the previous 12 months;

R —ts= the number of years remaining on the easement at the time of extinguishment or termination-;
C = O*P*(CPIc/CPIo)*(1-(1/(1.+)F)/(1-1/(1+1)*%)

WAC 222-21-090 Internal department of natural resources review of smaII forest Iandowner
offlce eempeneatteﬁdecmons A .

who Wlshes to appeal ertten deCIS|ons of the smaII forest landowner offlce pertalnlnq to application

eligibility, easement valuation, and related decisions may submit a request for review within thirty days
after the date of the small forest landowner office’s written decision. The request for review must
identify the issue being raised and provide any supporting documentation. The supervisor of the
department or designee will issue a written response within thirty days of receipt of the request for
review and this response will constitute the department's final decision.
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PRELIMINARY ECONOMIC ANALYSIS
Forest Practices Board
Rule Making Affecting Forestry Riparian Easement Program
By Craig Calhoon, Economist, and Gretchen Robinson, Natural Resource Specialist
Department of Natural Resources
January 2012

PROPOSAL

The Forest Practices Board (Board) proposes to amend chapter 222-21 WAC, Small Forest
Landowner Forestry Riparian Easement Program. The purpose of the proposed rules is to
implement 2011 legislation (Engrossed Substitute House Bill 1509) that made changes to the
Forestry Riparian Easement Program.

AFFECTED COMMUNITY

The affected community for this proposal is made up of forest landowners who are eligible and
wish to participate in the Forestry Riparian Easement Program. These landowners are “small
harvesters” as defined in RCW 84.33.035 and in general harvest no more than an annual average
of 2 million board feet of timber. In this document, this landowner group is referred to as
“landowners”, “small forest landowners”, or “affected community.”

ANALYSIS REQUIREMENTS

The Administrative Procedure Act requires agencies to complete a cost-benefit analysis before
adopting a rule that affects a policy or regulatory program. An agency cannot adopt a rule unless
it:

o Determines the rule is needed to achieve the general goals and specific objectives of
statute;

e Determines that the probable benefits of the rule are greater than its probable costs,
taking into account both the qualitative and quantitative benefits and costs and the
specific directives of the statute being implemented; and

e Determines that the rule being adopted is the least burdensome alternative for those
required to comply with it that will achieve the general goals and specific objectives of
the statute the rule implements.!

Agencies are also required to assess impacts of proposed rules on small businesses if the
proposed rules will impose more than minor costs on businesses in an industry.? In this case, a
small business impact analysis is not required because the Forestry Riparian Easement Program
(FREP) and the proposed changes to the FREP rules do not impose regulatory requirements or
costs on landowners. Rather, the program provides qualifying landowners the opportunity to
receive financial compensation for granting a conservation easement to the state of Washington

! See RCW 34.05.328 Significant legislative rules, for more information about rule making requirements.
? See chapter 19.85 RCW, Regulatory Fairness Act, for small business analysis requirements.
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for timber that is not legally harvestable. Furthermore, landowners’ participation in the program
is voluntary.

CONTEXT

The Forestry Riparian Easement Program was originally established in 1999 in the Salmon
Recovery Act.® It was created to compensate small forest landowners for the disproportionate
impact imposed on them by the new, more stringent, timber harvest requirements in riparian
buffer areas in the forest practices rules. The legislation directed the Department of Natural
Resources’ newly created Small Forest Landowner Office to administer the program.

Eligible landowners who wish to participate in FREP are offered at least one-half of the value of
“qualifying timber” (as if it were theoretically harvestable) as compensation for 50-year forest
riparian easements (a type of conservation easement). Qualifying timber is: 1) timber that is
covered by a forest practices application (FPA) located within or bordering a commercially
reasonable harvest unit that a landowner is required to leave un-harvested because of forests and
fish rule restrictions; 2) timber that a landowner does not harvest because forests and fish rule
restrictions make it uneconomic to harvest; or 3) timber for which an approved FPA cannot be
obtained because of forests and fish rule restrictions.

FREP compensation is subject to available biennial funding as appropriated by the Legislature.
The Legislature has appropriated State Capital funds for six consecutive biennia, from the 2001-
2003 Biennium through the current 2011-2013 Biennium.

Table 1 presents a statistical summary of FREP funding and accomplishments by biennium for
the first five completed biennia of the program, through the 2009-2011 Biennium. Through June
30, 2011 (the end of the 2009-2011 Biennium) the Department of Natural Resources (DNR) paid
compensation totaling $22,782,481 to landowners for 290 FREP easements for an average
compensation amount of $78,600 per easement. The FREP easements covered 4,941 acres with
an average compensation amount of $4,610 per acre. The average easement covered a land area
of 17.0 acres. The total amount of funds appropriated to FREP during the first five biennia was

Table 1. Forest Riparian Easement Program Statistical Summary

Mumber of Amount Paid Average Average
o Total Number of ) Easement ) Average
o Amount Applications to Landowners Compensation Compensation
Biennium . ) Program Easements . Acres . Acreage per
Appropriated During i for Easement Paid per ) Paid per
. ) Expenditures A Purchased Acguired Easement
Biennium Compensation Easement Easement Acre
2001-03 $3,750,000 72| 43,750,000 $2,781,988 29 $95,300 702 53,960 24.7)
2003-05 44,000,000 71 43,347,350 42,895,190 58 $49,900 779 53,720 13.4]
2005-07 48,000,000 128 47,700,000 47,307,600 74 598,800 1,459 85,010 15.7]
2007-09 510,300,000 74 49,579,000 49,003,405 117 577,000 1,853 54,860 15.8
20058-11 51,000,000 26 $975,000 $794,298 12 566,200 148 55,370 12.3
Total 527,050,000 371| 525,351,350 522,782,481 290 578,600 4,941 54,610 17.0

$27,050,000. An additional $1 million was appropriated to the program for the current 2011-
2013 Biennium.

* Section 504, chapter 4, Laws of 1999 sp. sess.
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PROPOSED RULE CHANGES AND IMPACTS ON AFFECTED COMMUNITY

In 2011, the Legislature made changes to FREP relating to landowner qualifications, timing of
qualifying timber valuation, compensation for qualifying timber on potentially unstable slopes or
landforms, sales of lands subject to FREP easements, reimbursable landowner costs, and the start
date of the 50 year easement term.

The Board is proposing changes in chapter 222-21 WAC as listed below to assist DNR in
implementing the Legislature’s changes to FREP and to assist landowners in participating in
FREP. The impacts of the changes on landowners are summarized in Tables 2 and 3.

Changes in landowner qualifications: Eliminating non-profit organization landowners.
Proposed WAC 222-21-010(7)(a)(i) carries out legislation specifying that only “for-profit” legal
entities are eligible for compensation under FREP. This eliminates non-profit entities (e.g.,
churches, land trusts, scouting organizations) that may fit the criteria for average annual harvest
limitations but are not for-profit businesses.

TABLE 2. Impact, Benefits, and Costs for Non-Profit Organization Forest Landowners

Affected Rule Change Description of Benefits of Costs of Change (or

Community Item Change/Impact Change (or Decreased Benefits)
Reduced Costs)

Non-Profit Landowner Limits eligibility | none Non-profit organization

Organization qualification: to “for-profit* landowners no longer

Forest “For-profit” landowners eligible to receive

Landowners entities only compensation

Changes in landowner gualifications: No forest practice violations. A proposed amendment to
WAC 222-21-050 carries out legislation requiring DNR to verify a landowner does not have an
outstanding forest practices violation before compensating the landowner under FREP.

Change in the timber value date used to determine easement compensation. Proposed WAC
222-21-045 carries out legislation that changes the timber value date the Small Forest
Landowner Office must use to determine easement compensation. Under current rule, the office
must use timber data gathered from or adjusted to the date DNR receives the FPA or the date the
landowner notifies DNR that harvest is to begin. Under the proposed rule it is the date the office
receives a complete FREP application.

Compensation for qualifying timber on unstable slopes. Proposed WAC 222-21-050 carries out
legislation that includes timber on potentially unstable slopes or landforms that have the potential
to deliver sediment or debris to a public resource. However, compensation for such timber may
not exceed $50,000 total for any unstable slope area associated with an easement application, and
compensation for any landowner for such timber may not exceed $50,000 during any biennial
funding period. This will limit the amount of compensation available for landowners who own
forest land with potentially unstable slopes or landforms adjacent to riparian buffers.
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TABLE 3. Impact, Benefits, and Costs for Other (“For-Profit”) Forest Landowners

Affected Rule Change Description of Benefits of Change | Costs of Change (or
Community Item Change/Impact (or Reduced Costs) | Decreased Benefits)
Landowner Limits eligibility to none Landowners with forest
qualification: landowners with no practices violations no
No forest outstanding forest longer eligible for
practice practices violations. compensation.
violations
Timing of Changes timber value | Some landowners Some landowners receive
qualifying date for determining | receive higher lower compensation,
timber easement compensation, based | based on timber market.
valuation compensation from on timber market.
the date of the forest
practices application
to the date of
easement application.
Compensation | Now allows Landowner receives | none
for qualifying compensation compensation outside
timber on riparian buffers
potentially (already done by
unstable slopes DNR practice).
or landforms May not exceed Some landowners Some landowners (higher
$50,000 total for any | (lower on priority on priority list) will get
. unstable slope area, list) will get smaller amount of
“For-Profit” and compensation for | compensation atan | compensation.
Small Forest any landowner for earlier date.
Landowners such timber may not
exceed $50,000
during any biennial
funding period.
Sale of land Requires none Partially limits
subject to reimbursement of marketability of property

FREP easement

compensation amount
to the state if lands
sold to non-
qualifying landowner
within 10 years.

during the first 10 year
period of the easement.

Reimbursable
cost:
geotechnical
report

Now allows
reimbursement of
some portion of the
cost of geotechnical
report.

Landowner will be
reimbursed for cost.

none

Start date of
easement term

Changes from date
FPA is submitted to
date FREP
application is
submitted.

none

Extends end date of
easement term,
encumbering property
longer.
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Sales of lands subject to FREP easements. Proposed new WAC 222-21-055 carries out
legislation that requires a landowner to reimburse the state if within 10 years of receipt of
compensation for a FREP easement the landowner sells the forestland on which the easement is
located to a non-qualifying landowner. In these cases, the state will continue to hold the
easement for the full term of the easement. The 10 year reimbursement period is an additional
encumbrance on the land subject to a FREP easement that did not exist prior to the 2011
legislation.

Additional reimbursable landowner cost. In addition to the costs of easement layout, new WAC
222-21-048 states that landowners will be reimbursed for the cost of the portion of their
geotechnical report that is applicable to the area determined to contain qualifying timber.

Start date of easement term. Proposed WAC 222-21-030(3) carries out legislation that changed
the effective start date for the 50-year easement term. Previously, the easement term began when
the landowner submitted the associated FPA. Now it begins 50 years from the date DNR
receives a completed FREP application.

COST BENEFIT ANALYSIS

Throughout the following discussion of costs and benefits associated with the proposed rule
change, please refer to the columns in Tables 2 and 3 labeled “Benefits of Change
(or Reduced Costs)” and “Costs of Change (or Decreased Benefits)”.

Costs

Cost for non-profit organizations. Non-profit organizations that own forest land will no longer
be eligible to grant a FREP easement and receive compensation under the program. However,
the overall impact on the affected community is minimal because the demand by non-profit
organizations is very low based on past and present interest in the program. Only six of the
current 290 FREP easements (2.0 percent) are to non-profit entities and at the time the 2011
FREP legislation became law only one (1.2 percent) of the 80 pending valid FREP applications
was by a non-profit entity.

Cost for forest practices violators. Landowners with outstanding forest practices violations will
no longer be eligible to grant a FREP easement and receive compensation under the program.
There is no data available to estimate the level of overall impact, but it is believed to be minimal.
Moreover, the violating landowner has a chance to correct the problem and qualify for a FREP
easement.

Cost for landowners who sell their land within the first 10 years of the easement. The
requirement to reimburse the state if the property is sold to a non-qualifying landowner during
the first 10 years of the easement places an encumbrance on the property which may limit its
marketability for the first 10 years. However, this potential impact is mitigated because the
landowner would elect to enter the easement with the knowledge of this condition.* In addition,

* The requirement to reimburse the state if the property is sold to a non-qualifying landowner during the first 10
years of the easement does not apply retroactively to existing easements.
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there would be a significantly large pool of potential purchasers who would be qualifying
landowners.

Cost for landowners from changing the start date of the easement. There is no change to the
easement term of 50 years; however, the start date of the easement changes from the date of the
FPA to the date DNR receives a completed forestry riparian easement application. In the
majority of cases, this will extend the easement period because most riparian easement applicants
are able to harvest some portion of the timber on their property associated with the qualifying
timber and, according to the Small Forest Landowner Office, these harvests on average are
completed about one year after the FPA application date. Once a harvest is complete the
landowner may submit a forestry riparian easement application. Therefore, in most cases this
will extend the end date of the easement by about one year, thus encumbering the property for
about one additional year.

Offsetting Costs and Benefits

Two of the proposed rule changes may have a positive impact to some individual “for-profit”
forest landowners and have a negative impact to others. In this sense the net impact is neutral
across members of the affected community:

¢ Changing the timber value date from the date of the forest practices application to the
date of easement application will affect the value of the qualifying timber because of
price fluctuations in the timber market. Because timber values will continue to fluctuate
through time, some landowners may get a larger compensation amount under the rule
change and some may get a smaller compensation amount.

e Throughout the first ten years of FREP implementation, DNR by practice compensated
landowners for qualifying timber that was required to be left on potentially unstable
slopes or landforms with potential to deliver sediment to a public resource or threaten
public safety. There was no limit to the compensation amount that was offered for timber
in this category.

Limiting the amount of compensation for qualifying timber on potentially unstable slopes
or landforms to $50,000 for each landowner will result in a smaller compensation amount
for some landowners. The marginal amount of funding that would no longer be paid to
landowners who are higher on the list of applicants and who have more than $50,000 in
qualifying timber value located on unstable slopes or landforms would be available to
trickle down to landowners lower on the priority list who would not otherwise receive
funding in a particular biennium. This is because the amount of funding available each
biennium is smaller than the amount needed to compensate all of the applicants in a
particular biennium.

Benefits
Landowner benefit: additional reimbursable cost. A reimbursable cost is added for landowners

with qualifying timber on potentially unstable slopes or landforms. In addition to the cost of
easement layout, i.e., marking streamside buffers and qualifying timber, the proposed rule states
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landowners will be reimbursed for the cost of the portion of a geotechnical report that is
applicable to the area determined to contain qualifying timber. The cost of a full geotechnical
report is estimated to range from $2000 to $5000, or $3500 on average.

Environmental benefits from changing the easement start date. As explained in the costs section,
changing the start date of the easement from the date of the FPA to the date DNR receives a
completed easement application will, in the majority of cases, extend the end date of the
easement for about one year. This theoretically provides additional habitat conservation benefit,
for example in the event that forest practices riparian buffer regulations would become more
lenient in the future (most unlikely) or if the property is converted to higher and better use (e.g.,
residential) and/or is subdivided into less than forty acre parcels. However, any theoretical
benefit from the additional year under easement is limited because the easement protects timber
which most likely cannot ever be legally harvested and because it only applies to the
approximately one additional year at the end of the 50 year easement term.

Comparison of Costs and Benefits

Non-profit organizations are no longer eligible to receive compensation under FREP. However,
the negative impact on the affected community as a whole is minimal as evidenced by non-
profits’ past and present level of interest in the program, which reflects the proportion of
forestland which is actually owned by formerly qualifying non-profits. Only 2.0 percent of the
current FREP easements are to non-profit entities and only one of the valid FREP applications
pending at the time of the legislation was by a non-profit entity.

For most members of the affected community, the majority of the costs and benefits are of minor
or no impact. Some costs and benefits offset each other across all landowners and some costs
and benefits will affect some landowners more than others. On balance, the net impact is slightly
beneficial for the “for-profit” forest landowners because of the new provision allowing DNR to
reimburse some portion of the landowner’s cost of a geotechnical report (estimated to be $3500
on average).

In addition, because conveying a FREP easement and receiving compensation is voluntary on the
landowner’s part, it is implicit in a landowner’s decision to proceed that the total benefits
(quantitative and qualitative) exceed the total costs (quantitative and qualitative) for that
landowner on that particular parcel of land.

Finally, there is theoretically a small potential benefit of additional habitat protection due to the
change in the start date of the 50 year easement period extending the end date of the FREP
easement about one additional year.

Taking into account both the qualitative and quantitative benefits and costs and the specific

directives of the legislation being implemented, it is therefore reasonable to conclude that the
probable benefits of the rule are greater than its probable costs.
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LEAST BURDENSOME ALTERNATIVE ANALYSIS

RCW 34.05.328(1)(e) requires agencies to determine, after considering alternative versions of
the rule, that the rule being adopted is the least burdensome alternative for those required to
comply with it that will achieve the general goals and specific objectives of the statute the rule
implements. In this case, it should be emphasized that the FREP program is voluntary. Only
those who wish to participate in and benefit from the program need refer to the rules.

Alternative 1 — No rule change. This is not a viable alternative. As indicated in the summary of
the rule changes, the majority of the changes are to bring existing rules into conformance with
the FREP statute as amended by ESHB 1509, 2011. The statute directs the Board to adopt rules
to implement the program.® If the proposed rules are not adopted, the FREP rules will be out of
conformance with the statute.

Alternative 2 — Adopt only rules that conform to the statute amendments. This is not a preferred
alternative. The proposal contains rule changes beyond those dictated by statute in order to help
increase rule users’ understanding of FREP. One is the change related to the reimbursable
landowner costs of a portion of a geotechnical report (explained in the benefits section). Because
the Legislature added in law that forest trees located on potentially unstable slopes or landforms
can qualify for inclusion in a FREP easement, it is reasonable that the pertinent portion of the
cost of the landowner’s geotechnical report should be reimbursed, and it is appropriate to make
that clear in the rule.

Also, there are a number of proposed amendments that are included only to provide more clarity
for rule users. These were not discussed in this analysis because they do not create cost or
benefit impacts. Not including these clarifications is a conceivable alternative to the proposed
rules, but not preferable for rule users.

Alternative 3 — Adopt rules that conform to the statute amendments and add clarity to the FREP
rules. This is the least burdensome alternative for landowners who rely on the rules to
understand and participate in FREP. The additional proposed clarifications are not mandatory
for program implementation but will help make the rules less “burdensome” for rule users to the
extent they are more understandable.

> RCW 76.13.120(9)
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MEMORANDUM

TO: Forest Practices Board

FROM: Jim Hotvedt, Adaptive Management Program Administrator
DATE: January 24, 2012

SUBJECT: LEAN Review of AMP

As you well know, multiple attempts have been made since 2009 to secure long-term
funding for the Forest Practices Adaptive Management Program (AMP). However, given
state budget challenges, the primary focus has been on year-to-year and biennial funding
necessary to continue active projects. The governor's budget contains some of the recent lost
capacity of the Forest Practices program to sustain the Forest Practices Habitat Conservation
Plan and CWA assurances for the state, as well as improve AMP performance through an
independent performance review. This request will contribute to the agency's ability to
better meet its adaptive management performance measures, that is, the number of
completed scientific reports received by the Forests and Fish Policy group and acted upon in
the form of a recommendation to the Forest Practices Board for action or no-action.

To improve program efficiency, the Forest Practices Board directed the Adaptive
Management Program at its November 2011 quarterly meeting to spend some portion of the
CMER budget to facilitate a LEAN review of the Adaptive Management Program. The
Board also directed the program to review findings with the Board as soon as they are
available and to report to the Board in February 2012.

To accomplish this, we are taking a two-step process:

. The first step is the completion of an "opportunity assessment" of AMP processes
suitable for reviewing through a LEAN event. We will be locking at both Policy and
CMER processes during this step. We are contracting with a LEAN expert to help us with
the process.

. The second step will be to choose a process (or processes) and have a LEAN
expert work with AMP participants to perform an exhaustive review of the process, with
the intent of making it more effective and efficient.

The opportunity assessment is expected to take no more than two to three weeks, with a
report to the Forest Practices Board at its February 14 quarterly meeting. Following that,
our goal is to have an AMP process reviewed through LEAN strategies in the next few
months.

JEH/

1111 WASHINGTON ST SE * PO BOX 47041 * OLYMPIA, WA 98504-7041
TEL: (360) 902-1250 * FAX: (360) 902-1780 ® TTY:{360) 902-1125
Equal Opportunity / Affirmative Action Employer
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MEMORANDUM

TO: Forest Practice Board
FROM: Sherri Felix, Policy Analyst, Forest Practices Division ﬂ?

SUBJECT: Notice of Forest Practices to Affected Indian Tribes Rule Making - Request
for Adoption

On February 14, 2012, I will request the Board adopt with no modifications the proposed rule
language that received public review. This language was the consensus proposal from the
Timber/Fish/Wildlife Cultural Resources Roundtable to clarify WAC 222-20-120 and resolve
issues with the required landowner-tribe meetings. Additionally, this rule making corrects the
western Washington riparian management zone clumping strategy in WAC 222-30-021 (1){c)(ii)
by simply replacing old Class IV-special language with the Class IV-special language the Board
adopted in its 2008 historic sites rule making.

At your November 8, 2011 meeting, the Board approved filing a Proposed Rule Making (CR-
102) with the Office of the Code Reviser which included the consensus proposed rule language
from the Timber/Fish/Wildlife Cultural Resources Roundtable, a preliminary economic analysis,
and rule making hearing information. This rule making is categorically exempt from State
Environmental Policy Act (SEPA) review pursuant to WAC 197-11-800(19).

The Board received eight comments (oral and/or written) on its proposed rule language
amendments prior to the close of the comment period on January 6, 2012. Some comments were
in favor of the rule amendments as proposed while other comments suggested modification to the
proposed rule amendments. Additionally the Board received one written comment on January 12,
2012 following their January 5 oral comments. All written comments are enclosed.

The Board is not considering new or amended rules to achieve resource objectives. Therefore,
the analysis of existing approved long-term applications required by subsection (4) of WAC 222-
20-016 Small forest landowner long-term applications does not apply.

Enclosed for your review is the proposed rule language with no modifications, the draft Concise
Explanatory Statement, the comment letters, and the final economic analysis. Upon your
adoption of this rule, staff will:

e Finalize the Concise Explanatory Statement,

FOREST PRACTICES DIVISION 1§ 1111WASHINGIION STSE 1 MS47012 1 OLYMPIA, WA 98504-7012
TEL (360) 902-1400 B FAX (360) 902-1428 N TTY (360} 902-1125 § TRS 711 1 WWW.DNR.WA.GOV
sz EQUAL OPPORTUNITY EMPLOYER SECYOLED PAPER @





¢ Complete the rule implementation plan pursuant the Administrative Procedure Act,
chapter 34.05 RCW, and

o File 2 CR-103 Rule Making Order with the Office of the Code Reviser that includes the
adopted rule language.

Should you have any questions about this rule making before your Board meeting, please feel
free to contact me at sherri.felix@dnr.wa.gov or 360-902-1446.

SFE/
Enclosures
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Forest Practices Board
Notice of FP to Affected Indian Tribes Rule Making
Proposed Rule for CR-103 Filing
February 2012

WAC 222-20-120 Notice of forest practices that may contain cultural resources to affected Indian
tribes.

1) The department shall notify affected Indian tribes of all applications in geographic areas of
coneern-tointerest that have been identified by such tribes, including those vehving-areas that
may contain cultural resources—+dentified-by-the-tribes.

(@) Where an application #vehves-is within a tribe’s geographic area of interest and contains cultural
resources the landowner, at the tribe’s discretion, shall meet with the affected tribe(s) prior to the
application decision due date with the objective of agreeing on a plan for protecting the

archaeologlcal or cultural value. Fhe-departmentmay-condition-the-apphecationtn-accordance

©)

WI|| conS|der the requwements in subsectlon (2) complete if prior to the appllcatlon decision due

date:

(a) The landowner meets with the tribe(s) and notifies the department that a meeting took
place and whether or not there is agreement on a plan. The department shall confirm the
landowner*s information with the tribe(s); or

(b) The department receives written notice from the tribe(s) that the tribe(s) is declining a
meeting with the landowner; or

(c) The tribe(s) does not respond to the landowner’s attempts to meet and the landowner
provides to the department:

(i) written documentation of telephone or e-mail attempts to meet with the tribe’s
designated cultural resources contact for forest practices, and

(i) a copy of a certified letter with a signed return receipt addressed to the tribe’s
cultural resources contact for forest practices requesting a meeting with the tribe; or

(d) The department receives other acceptable documentation.

(4) The department may condition the application in accordance with the plan.

WAC 222-30-021 *Western Washington riparian management zones.

These rules apply to all typed waters on forest land in Western Washington, except as provided in WAC
222-30-023. RMZs are measured horizontally from the outer edge of the bankfull width or channel
migration zone, whichever is greater, and extend to the limits as described in this section. See board
manual section 7 for riparian design and layout guidelines.

*(1) Western Washington RMZs for Type S and F Waters have three zones: The core zone is nearest
to the water, the inner zone is the middle zone, and the outer zone is furthest from the water. (See
definitions in WAC 222-16-010.) RMZ dimensions vary depending on the site class of the land, the
management harvest option, and the bankfull width of the stream. See tables for management options
1 and 2 below.

None of the limitations on harvest in each of the three zones listed below will preclude or limit the
construction and maintenance of roads for the purpose of crossing streams in WAC 222-24-030 and
222-24-050, or the creation and use of yarding corridors in WAC 222-30-060(1).

The shade requirements in WAC 222-30-040 must be met regardless of harvest opportunities
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provided in the inner zone RMZ rules. See board manual section 1.

(@) Core zones. No timber harvest or construction is allowed in the core zone except operations
related to forest roads as detailed in subsection (1) of this section. Any trees cut for or damaged
by yarding corridors in the core zone must be left on the site. Any trees cut as a result of road
construction to cross a stream may be removed from the site, unless used as part of a large woody
debris placement strategy or as needed to reach stand requirements.

(b) Inner zones. Forest practices in the inner zone must be conducted in such a way as to meet or
exceed stand requirements to achieve the goal in WAC 222-30-010(2). The width of the inner
zone is determined by site class, bankfull width, and management option. Timber harvest in this
zone must be consistent with the stand requirements in order to reach the desired future condition
targets.

(c) Outer zones. Timber harvest in the outer zone must leave twenty riparian leave trees per acre
after harvest. ""Outer zone riparian leave trees' are trees that must be left after harvest in the
outer zone in Western Washington. Riparian leave trees must be left uncut throughout all future
harvests:

Outer zone riparian leave tree requirements

Application Leave tree spacing | Tree species Minimum dbh
required

Outer zone Dispersed Conifer 12" dbh or greater

Outer zone Clumped Conifer 12" dbh or greater

Protection of sensitive | Clumped

Features

Trees representative of
the overstory including

8" dbh or greater

both hardwood and conifer

The twenty riparian leave trees to be left can be reduced in number under the circumstances
delineated in (c)(iv) of this subsection. The riparian leave trees must be left on the landscape
according to one of the following two strategies. A third strategy is available to landowners who
agree to a LWD placement plan.

(i) Dispersal strategy. Riparian leave trees, which means conifer species with a diameter
measured at breast height (dbh) of twelve inches or greater, must be left dispersed
approximately evenly throughout the outer zone. If riparian leave trees of twelve inches dbh
or greater are not available, then the next largest conifers must be left. If conifers are not
present, riparian leave trees must be left according to the clumping strategy in subsection (ii)
below.

(if) Clumping strategy. Riparian leave trees must be left clumped in the following way:

(A) Clump trees in or around one or more of the following sensitive features to the extent
available within the outer zone. When clumping around sensitive features, riparian leave
trees must be eight inches dbh or greater and representative of the overstory canopy trees
in or around the sensitive feature and may include both hardwood and conifer species.
Sensitive features are:

0] Seeps and springs;

(I1)  Forested wetlands;

(I1)  Topographic locations (and orientation) from which leave trees currently on the
site will be delivered to the water;

(IV)  Areas where riparian leave trees may provide windthrow protection;

(V)  Small unstable, or potentially unstable, slopes not of sufficient area to be detected
by other site evaluations. See WAC 222-16-050 (1)(d).
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(VI)  Archaeological sites or histerieal-historic archaeological resources as defined in
RCW 27.53.030;

(V1) Historic sites registered-witheligible for listing on the National Register of
Historic Places or the Washington Heritage Register as determined by the
Washington state department of archaeology and historic preservation. See WAC
222-16-050 (1)(gf); or

(VI1I) Sites containing evidence of Native American cairns, graves or glyptic records_as
provided for in chapters 27.44 and 27.53 RCW. See WAC 222-16-050 (1)(f).

If sensitive features are not present, then clumps must be well distributed throughout the

outer zone and the leave trees must be of conifer species with a dbh of twelve inches or

greater. When placing clumps, the applicant will consider operational and biological
concerns. Tree counts must be satisfied regardless of the presence of stream-adjacent
parallel roads in the outer zone.






ECONOMIC ANALYSIS
Forest Practices Board
Rule Making Affecting the Notice of Forest Practices to Affected Indian Tribes
By Gretchen Robinson, Natural Resource Specialist
Department of Natural Resources
February 2012

The Forest Practices Board (Board) is proposing to amend WAC 222-20-120, Notice of forest
practices to affected Indian tribes. The proposed amendments fit the criteria for “significant
legislative rules” in the Administrative Procedure Act (RCW 34.05.328).* Before adopting
significant legislative rules agencies are required, in part, to do the following:

e Determine the rule is needed to achieve the general goals and specific objectives of statute;

e Analyze alternatives to rule making and the consequences of not adopting the rule;

e Determine that the probable benefits of the rule are greater than its probable costs, taking
into account both the qualitative and quantitative benefits and costs and the specific
directives of the statute being implemented; and

e Determine that the rule being adopted is the least burdensome alternative for those required
to comply with it that will achieve the goals and objectives.

Those requirements are fulfilled in this preliminary economic analysis.
GOALS AND OBJECTIVES

The goal of amending WAC 222-20-120 is to establish an improved process for forest landowners
to meet their obligations related to contacting tribes and planning for cultural resource protection.

The Forest Practices Act (chapter 76.09 RCW) lists policies associated with maintaining a viable
forest products industry consistent with public resource protection. The act declares it is in the
public interest to create and maintain rules that, among many other goals, “... foster cooperation
among mzanagers of public resources, forest landowners, Indian tribes and the citizens of the
state ...”

The proposed rule amendment promotes cooperative relationships between forest landowners and
tribes.® It also clarifies the opportunities that tribes have to work with landowners to protect cultural
resources of value to them, and it provides certainty for landowners that their obligations can be met
within forest practices application (FPA) time limits.* The rule proposal, therefore, achieves the

! The Board is also proposing to correct references to laws pertaining to historic archaeological resources in WAC 222-
30-021(1)(c)(ii)(A). Those amendments do not qualify as significant legislative rules because they do not change the
effect of that section; they are not, therefore, included in this analysis.

2 RCW 76.09.010(2)(i).

® “Forest landowners” or “landowners” in this document means those persons responsible for the conduct of forest
practices activities, including managers of public and private forest lands.

* Application time limits are explained in WAC 222-20-020.
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Forest Practices Act policy stated above by helping to maintain the forest products industry while
promoting relationships and coordination among forest landowners and tribes.

CONTEXT

The proposal is a recommendation from the Timber/Fish/Wildlife Cultural Resources Roundtable.
The Roundtable is a multi-caucus group whose participants are representatives of individual tribes,
large and small forest landowners, and state agency staff representing the Department of
Archaeology and Historic Preservation (DAHP) and the Department of Natural Resources’ (DNR’s)
Forest Practices Division and Forest Resources and Conservation Division.

Part of the Roundtable’s purpose is to provide insight to the Forest Practices Board on cultural
resources issues affecting forest practices and provide consensus rule making recommendations for
the Board’s consideration.® In regard to WAC 222-20-120, in the past couple of years the
Roundtable has received input from tribes, landowners, DAHP and DNR that the process in current
rule does not provide clear procedures. The Board is now considering the draft rule proposal that
DNR staff presented to the Board at its May 10, 2011 meeting on behalf of the Roundtable.®

WAC 222-20-120 was first adopted in 1987 to implement measures in the Timber/Fish/Wildlife
Agreement to:

... accommodate tribal concerns [related to cultural resources], while providing
landowners with the opportunity to resolve any conflicts in a timely and cooperative
manner. These measures will also preserve the anonymity of these designated sites
which is a large concern to the affected tribes.’

The intent was, and still is, for landowners to meet with tribes within FPA approval time limits with
the objective of agreeing on a plan for protecting cultural resources.® The rule adopted at the time,
and as it exists today, is as follows:

WAC 222-20-120 Notice of forest practices to affected Indian tribes.

(1) The department shall notify affected Indian tribes of all applications of concern to such
tribes, including those involving cultural resources, identified by the tribes.

(2) Where an application involves cultural resources the landowner shall meet with the
affected tribe(s) with the objective of agreeing on a plan for protecting the archaeological
or cultural value. The department may condition the application in accordance with the
plan.

(3) Affected Indian tribes shall determine whether plans for protection of cultural resources
will be forwarded to the department of archaeological and historic preservation (DAHP).

® The purpose, membership, and other information about the Timber/Fish/Wildlife Cultural Resources Roundtable can
be seen in its charter; go to http://www.dnr.wa.gov/Publications/bc_tfw_crc_charter_final.pdf.

® Background information on the draft rule can be found in the file labeled, “20-120 Rule Making-Felix.pdf “ at
http://www.dnr.wa.gov/Publications/bc_fp_materials 20110510.pdf .

" Timber/Fish/Wildlife Agreement, 1987, p. 38. http://www.dnr.wa.gov/Publications/fp_tfw_agreement_19870217.pdf
® WAC 222-20-020 describes application time limits.
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The major problems with the current rule language are:
e The implication that landowners cannot fulfill the requirement to meet with tribes if
communication does not take place; and
e The implication that DNR cannot approve FPAs unless the landowner meets with the tribe.

This has caused difficulty for landowners, tribes, and DNR. There are instances where landowners
have contacted tribes as prescribed by the rule and have not received a return communication from a
tribe. The tribe may not have any concerns with the proposed activities, but the current rule does not
address what landowners should do when there is no response from a tribe. DNR must receive
documentatLon that landowner-tribe communications took place in order to approve the landowner’s
application.

DNR reports it has disapproved, and landowners have withdrawn, FPAs based on the lack of a
response from a tribe, although this has occurred on only a small proportion of FPAs. (Forest
Practices Application Review System [FPARS] records show in the years 2005 through 2010, only
343 out of 30,023 FPAs, or 1.1 percent, included proposed activities in the location of a cultural
site.'®) But when a disapproval or withdrawal does occur due to the lack of a response from a tribe it
can be costly for landowners. This is discussed in the “Cost-Benefit Analysis” to follow.

PROPOSED RULE

The proposed change to WAC 222-20-120 creates a clearer FPA process, clarifies terminology, and
eliminates language that imposes requirements on tribes. A clear process is accomplished through a
proposed new subsection 3. It offers alternative means by which landowners can fulfill their
obligations and DNR will consider that the landowner-tribe meeting requirement is met:

(3) The department will consider the requirements in subsection (2) complete if prior to the
application decision due date:

(@) The landowner meets with the tribe(s) and notifies the department that a meeting
took place and whether or not there is agreement on a plan. The department shall
confirm the landowner*s information with the tribe(s); or

(b) The department receives written notice from the tribe(s) that the tribe(s) is
declining a meeting with the landowner; or

(c) The tribe(s) does not respond to the landowner’s attempts to meet and the
landowner provides to the department:

(i) written documentation of telephone or email attempts to meet with the tribe’s
designated cultural resources contact for forest practices, and

° Often landowners must contact more than one tribe. This depends on how many tribes have previously selected the
geographic area of the landowner’s FPA in the Forest Practices Application Review System administered by the
Department of Natural Resources. The singular “tribe” is used in this document, but this can also mean more than one
tribe depending on the situation.

1 The percentage of FPAs identified as located in areas with cultural sites varied from a low 0.6 percent of the total
number of FPAs in 2005 and 2007, to a high of 2.1 percent in 2010.
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(if) acopy of a certified letter with a signed return receipt addressed to the tribe’s
cultural resources contact for forest practices requesting a meeting with the
tribe; or

(d) The department receives other acceptable documentation.

In other words, DNR can approve an FPA if one of the alternative means (a) through (d) is carried
out, as long as there are no other problems with the FPA.

The proposed rule also:

e Eliminates language imposing requirements on the tribes.

e Adds clarity to two phrases in the current rule. “Applications of concern” is replaced with
“applications in geographic areas of interest that have been identified by such tribes”, and
“including those involving cultural resources” is replaced with “including those areas that
may contain cultural resources.”

COST-BENEFIT ANALYSIS
Description of Costs

The proposed rule would create practically no additional cost, if any, on those required to comply
with it. Inherent in both the current and proposed rules are costs for:
e Landowners to contact tribes;
e Both landowners and tribes to communicate if tribes choose to respond to landowners’
attempts to do so;
e Both landowners and tribes to create a plan for cultural resource protection if tribes choose
to discuss a plan; and
e Landowners to notify DNR that such meetings and planning did or did not take place.

The only new cost impact from the proposed rule is extremely minor. The scenario in subsection
(3)(c) would result in the minor cost of providing a copy of a certified letter requesting a meeting
with the tribe and a signed receipt. There would be no change in costs associated with scenarios
described in subsections (3)(a) and (3)(b) because they do not represent a change from the current
process. The scenario described in subsection (3)(d), “the department receives other acceptable
documentation™, cannot be evaluated for new costs to landowners.

Description of Benefits

The benefits of the proposal primarily go to forest landowners whose forest practices proposals are
on lands that intersect with cultural resources. The proposal creates a clear pathway for landowners
to carry out a good faith effort to solicit a response from tribes and receive an approved FPA from
DNR if there is no response. Without this pathway, landowners who do not receive a response from
a tribe do not receive an approved FPA and cannot carry out proposed forest practices activities
within their scheduled timeframe.

Landowners can lose income when an FPA is disapproved or withdrawn due to the lack of
documentation of the landowner-tribe meeting. This loss of income can occur when landowners are
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not allowed to sell their timber within a particular window of economic opportunity; stumpage
values can change or scheduled operators and equipment may not be available outside the
landowner’s planned timeframe.

The benefit of the proposed rule for landowners, therefore, is the prevention of lost income that can
occur if landowners do not receive a response from tribes in spite of their efforts to do so. The
proposed rule provides certainty for landowners that their obligations regarding the landowner-tribe
meeting can be met within their FPA time limits and their activities can take place within their
scheduled timeframe.

The rule proposal also benefits tribes. Certain tribes have expressed concern that the current rule
creates the perception of tribes as regulators, which is not the case. The proposed rule explicitly
states that the meeting is at the discretion of the tribes.

Comparison of Benefits and Costs

For this analysis, it is reasonable to conclude that the probable benefits of the rule are greater than
its probable costs, taking into account both the qualitative and quantitative benefits and costs.

LEAST BURDENSOME ALTERNATIVE ANALYSIS

RCW 34.05.328(1)(e) requires agencies to determine, after considering alternative versions of the
rule, that the rule being adopted is the least burdensome alternative for those required to comply
with it that will achieve the general goals and specific objectives of the statute the rule
implements.** Alternatives ways to address the problems with WAC 222-20-120 are listed below.
The Board is proposing Alternative 3, which is considered the least burdensome alternative for
those required to comply with it.

Alternative 1 — Eliminate WAC 222-20-120.

This is not a viable solution. The rule is needed to promote cooperative relationships between forest
landowners and tribes, which is a policy of the Forest Practices Act; it facilitates landowner-tribal
communications when forest practices activities intersect with cultural resources.

Alternative 2 - Add the phrase ““at the tribe’s discretion’ to the meeting requirement sentence in
subsection (2).

Subsection (2) of the rule requires the landowner-tribe meeting where an FPA is within a tribe’s
geographic area of interest and contains cultural resources. Adding language to explicitly state that
this meeting is discretionary for tribes would make the rule less burdensome than the current rule.
The landowner could receive an approved FPA even if a tribe decides not to meet. If the tribe
responds that it does not want to meet, the landowner can receive an approved application.
However, this is not the preferred alternative because if the tribe does not respond to the
landowner’s request to meet, the landowner cannot provide documentation to DNR for the FPA.

1 The related goals are explained under the heading, “Goals and Objectives” in this document.
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Alternative 3 — Preferred alternative. Add the phrase “at the tribe’s discretion’ to the meeting
requirement sentence, and provide alternative means for landowners to fulfill the meeting
requirement.

The proposed rule is the least burdensome alternative for forest landowners and tribes, because it
includes the concept of tribal discretion and sets in rule a variety of scenarios by which DNR will
consider the landowner-tribe meeting requirement completed.

SMALL BUSINESS IMPACTS

The Requlatory Fairness Act (chapter 19.85 RCW) requires state agencies to prepare a small
business economic impact statement (SBEIS) for proposed rules that will impose more than minor
costs on businesses. The purpose of the SBEIS is to look at how a rule might impact small
businesses. When these impacts are identified the agency must try to find ways to reduce those
impacts.

As stated under “Description of Costs”, the only new costs, if any, for landowners resulting from
the rule proposal would be extremely minor. The rule does not meet the threshold of imposing more
than minor costs on businesses and therefore an SBEIS is not required.

SUMMARY

The benefits of the proposed rule are greater than the costs for those required to comply with it. The
proposed rule imposes practically no additional costs, if any, to the costs of complying with the
current rule. It benefits both forest landowners and tribes. Landowners are assured closure in their
efforts to coordinate with tribes with the objective of agreeing on a plan for protecting cultural
resources. Language is revised to be explicit that tribal involvement is discretionary.

The proposed rule is the least burdensome of three alternatives considered for those required to
comply with it. Not changing the rule is the most burdensome for landowners and is not acceptable
to tribes that are reviewing FPAs. The alternative to only make the meeting with tribes discretionary
does not provide a clear pathway for landowners to carry out a good faith effort to solicit a response
from tribes. The Forest Practices Board’s preferred alternative provides both the explicit statement
that a meeting is at the tribes’ discretion, and a clear pathway for landowners to meet their
obligations.

The proposed rule does not meet the threshold of imposing more than minor costs on businesses,
and therefore a small business economic impact statement is not required.
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Introduction

Washington state agencies are required to provide a concise explanatory statement to any person
upon request or from whom the agency receives comments during a rule making (RCW
34.05.325(6)). Before an agency adopts a rule, the agency:

...Shall prepare a concise explanatory statement of the rule:

()  Identifying the agency’s reasons for adopting the rule;

(i) Describing differences between the text of the proposed rule, as published in the
register and the text of the rule as adopted, other than editing changes, stating the
reason for the differences; and





(i)  Summarizing all comments received regarding the proposed rule, and responding
to the comments by category or subject matter, indicating how the final rule
reflects agency consideration of the comments, or why it fails to do so.

Content of Rule Amendments and Reasons to Adopt

The Forest Practices Board’s rule making titled Notice of Forest Practices to Affected Indian Tribes
amends the following two rules:

e WAC 222-20-120 Notice of forest practices to affected Indian tribes

o WAC 222-30-021 (1)(c)(ii) western Washington riparian zone clumping strategies

WAC 222-20-120
The amendments to Notice of Forest Practices to Affected Indian Tribes are designed to accomplish
the following:

e Call attention to the fact that this rule includes applications that may involve cultural
resources.

o Clearly state that the department is to send applications to a tribe for review based on the
tribe’s designated areas of interest, rather than only the applications the tribe has a concern
with.

¢ Resolve ongoing issues with the requirement that the landowner and tribe “shall meet” when
the landowner’s application involves a cultural resource.

¢ Remove the requirement that the tribe must determine whether an agreed to landowner-tribe
plan will or will not be forwarded by the department to the Department of Archaeology and
Historic Preservation.

The main issue with this rule is the landowner-tribe meeting requirement. When an application
involves a cultural resource, the landowner and the tribe are required to meet with the objective of
agreeing on a plan to protect the cultural resource. Therefore the rule requires the tribe to meet with
the landowner, even when the tribe has no concern about the particular forest practice. The result of
not meeting is a disapproved application. The amendments to the rule specify the meeting is at the
discretion of the tribe and provide criteria by which documented good faith efforts by the landowner
to talk with the tribe can suffice for the meeting requirement when there is no response from the
tribe.

WAC 222-20-021 (1)(c)(ii)

The amendments to the western Washington riparian zone clumping strategies simply replace old
Class IV-special language with the new Class IV-special language the Board adopted in its 2008
Historic Sites rule making.

Comments — Summary, Commenters, and Responses

Summary
The Board received a total of eight comments on its amendments to WAC 222-20-120 Notice of

Forest Practices to Affected Indian Tribes. Comments varied from supporting the amended
language as proposed to suggesting changes to the proposed language.

The Board did not receive any comments on its amendments to the western Washington riparian
zone clumping strategies in WAC 222-30-021 (1)(c)(ii).





Commenters
At the January 3, 2012 Olympia hearing and the January 5, 2012 Ellensburg hearing, comments
were received from the following:
e Longview Timber Corporation (oral and Written comments #12-01)
Cowlitz Indian Tribe (oral comment #12-02)
Washington Forest Protection Association (oral and written comments #12-03)
Hancock Timber Resource Group (oral comment #12-04)
Puyallup Tribe of Indians (oral comment #12-05)
Confederated Tribes and Bands of the Yakama Nation (oral and written comments # 12-06)

Separate from the hearings, the Board also received comments from the following:
¢ Muckleshoot Indian Tribe (written comment #12-07)
e Rayonier (written comment # 12-08)
e Washington Forest Protection Association (additional written comments also #12-03)

After the comment due date, the Board also received written comments from the Puyallup Tribe of
Indians. See the tribe’s oral comment #12-05.

Responses To be updated upon adoption of final rule if different than proposed rule.

e Comment #12-04, and comment #12-06: We support the proposed language, and we
support the language, oppose any further amendments, and support development of a rule
specific to tribes concerns with natural resources applications.

Response: Comment noted as supporting the language that was proposed by the
Timber/Fish/Wildlife Cultural Resources Roundtable for public review.

e Comment #12-05: We are generally supportive of the intent of the proposal and its existing
content but we are also interested in broader issues work on forest practices WACs
including how the change in the WAC title affects the broader program.

Response: Comment noted as in support of proposed language and requesting
follow-up work to determine how this amended WAC now relates to the other forest
practices WACSs.

e Comments #12-02 and #12-07: The amendment to the WAC title infers there is a new WAC
for applications that do not contain any cultural resources and implies that notice to affected
tribes is predicated solely on the potential presence of cultural resources.

Response: The WAC title amendment identifies the full scope of the WA. That is, it
not only requires notice to tribes of forest practices applications, it also sets the
process for addresses cultural resources issues with applications.

e Comments #12-01, #12-03, and #12-08: The proposed language is not sufficiently clear in
identifying the cultural resources targeted by the rule and overly general interpretations or
boiler plate letters of concern may trigger unnecessary meeting requirements so, we
recommend additional language that specifies who identifies the cultural resource.

Response: The cultural resources targeted by the rule are defined in the Board’s
definition of “cultural resources” in WAC 222-16-010. The department relies on
various experts to identify these cultural resources and listing the experts in rule
precludes the opportunity to recognize a different expert than listed.

3





e Comment # 12-08: The amendments do not allow the landowner to take advantage of the
Class IV-special.
The standards for the Class IV-special exemption for cultural resources in WAC 222-
16-050 are not affected by and not the subject of this rule making.

Differences between Proposed and Final Rule

To be completed upon adoption of final rule.

Adoption Date

The expected adoption date is February 14, 2012 at the Forest Practices Board meeting. If
adopted then, the rule would become effective in March-April 2012. To be updated upon adoption

of final rule.

Rule MakingTimeline and Opportunities to Participate

05/11/2010

05/2010-11/2011

06/28/2010

06/28/2010

05/10/2011

05/12-06/12/2011

08/09/2011

10/04/2011

10/05/2011

Forest Practices Board meeting: Consider approval of notice to public of rule
making intent on Notice of Forest Practices to Affected Indian Tribes.
Opportunity to comment at the meeting prior to Board action.

Forest Practices Board’s TFW Cultural Resources Roundtable develops rule
amendments

Preproposal Statement of Inquiry (CR-101) published in the Washington State
Register (WSR 10-14-038 filed 06/28/2010)

Forest Practices Rule Making Activity update about rule making intent on
Notice of Forest Practices to Affected Indian Tribes sent to interested parties.

Forest Practices Board meeting: Consider approval of draft rule language, for
30-day review pursuant to Forest Practices Act. Opportunity to comment at
meeting prior to Board action.

30-day review of draft rule language by Washington Department of Fish and
Wildlife and counties (RCW 76.09.040(2)) and affected Indian tribes.

Forest Practices Board meeting: Consider approval of draft rule language for
public review and comment. Opportunity to comment at Board meeting prior to
Board action.

Forest Practices Rule Making Activity update about public review and
comment on the rule making sent to interested parties.

Proposed Rule Making (CR-102) with hearings information, proposed rule
language, and preliminary economic analysis published in Washington State
Register (WSR 11-19-009 filed 09/07/2011). Public review and comment open
through January 6, 2012.





11/08/2011

12/13/2011

12/16/2011

01/03/2012

01/05/2012

01/06/2012

Forest Practices Board meeting: Response from TFW Cultural Resources
Roundtable on Notice of Forest Practices to Affected Indian Tribes rule
making. Opportunity to comment at meeting during general comment period.

Forest Practices Rule Making Activity update about rule making hearings
information sent to interested parties.

DNR Media Advisory on rule making heatings for Notice of Forest Practices to
Affected Indian Tribes.

Rule making hearing in Olympia
Rule making hearing in Ellensburg

Due date for comments on Notice of Forest Practices to Affected Tribes rule
proposal
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MEMORANDUM

January 31, 2012
TO: Forest Practices Boarg

FROM: Marc Engel, Assist ‘
Forest Practices Policyj

SUBJECT:  Forest Practices Board Manual Update

The Department has not yet initiated further review and development of Board Manual sections
requiring changes as identified in the Board’s 2012 Work Plan. Your work plan has been updated
to reflect that Section 16, Unstable Slopes will be presented to you at the August meeting.

Please contact me with questions at (360) 902-1390.

ME/

1111 WASHINGTON ST SE ® MS 47001 ® OLYMPIA, WA 98504-7001
TEL: (360) 902-1000 ® FAX: (360) 902-1775 ® TRS: 711 ® TTY:(360) 902-1125 ® WWW.DNR.WA.GOV
EQUAL OPPORTUNITY EMPLOYER
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Q’ WASHINGTON STATE DEPARTMENT OF Caring for

Natural Resources your natural resources
WA  reter Goldmark - Commissioner of Public Lands ... now and forever
January 25, 2012
MEMORANDUM
TO: Forest Practices Board

FROM: Walt Obermeyer, Compliance Monitoring Prom‘/
SUBJECT:

Status of Compliance Monitoring

2010-2011 Biennial Report

The 2011 field season ended late due to lack of staff and weather issues which consequently has delayed
the report. The data verification is complete, the statistical analysis is being assessed, and the report is in
the process of being written. Publication of the compliance monitoring report is expected prior to the May
2012 Forest Practices Board meeting.

2012 Field Sampling

The 2012 standard field design and protocols are being updated. Stakeholders will be reviewing these in
February with an expected March start to the compliance monitoring field season. The sample size is
being reviewed to determine if strategies are available to better allocate the sampling effort. This review
will be done to provide more robust statistical analysis and/or additional rule protected features that
would be assessed.

WO/
FOREST PRACTICES DIVISION 1 1111 WASHINGTON STSE 1 MS 47012 § OLYMPIA, WA 98504-7012
TEL (360) 902-1400 1 FAX (360) 902-1428 1 TTY (360) 902-1125 § TRS711 I WWW.DNR.WA.GOV
EQUAL OPPORTUNITY EMPLOYER RECYCLED PAPER @
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Peter Goldmark - Commissioner of Public Lands ... now and forever

January 24,2012
TO: Chair Moran and members of the Forest Practices Board
FROM: Andy Hayes and Lauren Burnes, DNR on behalf of the Northern Spotted Owl

Implementation Team
SUBJECT: Update on Activities of the Northern Spotted Owl Implementation Team (NSOIT)

Since our last update to the Board, the team has met twice and has an additional meeting scheduled in
mid-February. In addition, the NSOIT:

¢ Convened a Technical Team of six biologists and four economists
¢ Reinitiated effort to create an Eastside pilot project, and is currently identifying potential project
team members

Since our last update to the Board, we have secured participation from two biologists from the USFWS
and Yakama Nation and two additional economists. Biologist membership includes: Karl Halupka,
USFWS; Elaine Rybak, USFS, Joe Buchanan, WDFW, Tony Melchiors, Weyerhaeuser; Gina King,
Yakama Nation; and Kara Whittaker, Washington Forest Law Center. In addition to economists Sarah
Kruse and James Pittman, the NSOIT has added Ernie Niemi and David Ervin. The NSOIT would like to
once again thank all of our Technical Team members for volunteering their time and expertise to this
critical component of our Work Plan and look forward to collaborating with the Technical Team over the
coming months. We anticipate that the process will continue into the summer but acknowledge that this
will likely depend on the scope of work.

On December 14, the NSOIT convened the Technical Team and presented a draft charter outlining
timelines, deliverables, and key goals of the process as envisioned by the NSOIT. On January 9, the
Technical Team presented a draft guiding principles document, which included notes on key landscapes
and information to consider during their process. The Technical Team is currently finalizing their guiding
principles document and will develop a guided work plan during their next meeting in February.

Lastly, we have begun the process of convening a project team for the Entiat pilot. The team will consist
of representatives from: USFWS, DNR, WDFW, Industry, Tribes, and Conservation Caucus. We
anticipate that the project team will meet at least once during winter to review stand data provided by
Longview Timber and begin the planning phase of the pilot. Once seasonal access is restored at the
project location, the team will take a field trip to the project location. After that, the team will meet to
develop prescriptions for thinning and conduct modeling runs, as necessary. We continue to search for
funding opportunities to support the project team’s work.

We are available to answer your questions.

1111 WASHINGTON STSE 1 MS 47001 § OLYMPIA, WA 98504-7001
TEL (360) 902-1000 B FAX (360) 902-1775  TTY (360) 902-1125 § TRS 711 I WWW.DNR.WA.GOV
oo EQUAL OPPORTUNITY EMPLOYER RECYCLED PAPER @
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NORTHERN SPOTTED OWL IMPLEMETATION TEAM
WORK PLAN

On February 10, 2010 the Forest Practices Board (Board) accepted the consensus recommendations of the Northern Spotted Owl Policy Working Group,
and directed DNR to form an Implementation Team (NSOIT) of five members: DNR, WDFW, industry, conservation caucus, and a land trust group.

The Board also directed the NSOIT to develop a work plan, including prioritization, and directed the team to coordinate with the federal agencies with
regard to the Barred Owl control experiments.

In addition, the Board directed the NSOIT to formally convene a technical team to assess spatial and temporal allocation of conservation efforts on
nonfederal lands using best available science.

While the Board has been provided regular status updates of the NSOIT’s work items, the following represents the group’s formal prioritized work plan,
and is intended to provide information relative to the status and next steps of each recommendation. Information in the work plan will be modified as
progress is made on existing tasks, when new tasks are identified, etc.
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Item Status Next Steps
Endorse a Voluntary Incentives This is the current focus of the NSOIT. 1. Have a discussion on which
Program For Landowners to Achieve | Bettina Von Hagan (EcoTrust) & Cindy Mitchell (WFPA) market(s) and/or framework
Conservation Goals interviewed an expert in the field of forest incentives (Becca would work best for NSO
Madsen, Biodiversity Program Manager at Ecosystem Marketplace, habitat in WA
Washington, D.C.) and have provided background material to the
NSOIT on various ecosystem service markets around the world. 2. Develop a list of questions
They also included links to suggested reading as well as contacts for relative to NSO habitat markets
the various markets. possibilities for future

conference calls w/ experts.
House Bill 2541 was passed in 2010, and will dovetail with efforts

of the NSOIT. DNR is required to develop landowner conservation 3. Pending NSOIT follow-up:
proposals, including both markets and conservation easements, recommend to FPB inclusion of
which support forest landowners by December 31, 2011. In the NSO habitat outside of SOSEAs
development of the proposals, the DNR must consult with the for RHOSP.

Board, Indian tribes, small forest landowners, conservation groups,
industrial foresters, and state, federal, and local government. The

proposed initiatives, if any, must be presented to the Governor, the 4. The NSOIT Technical Team
Legislature, the Commissioner of Public Lands, and the Board. The process includes developing
DNR must also offer to present its findings to the Washington incentive-based
congressional delegation, local governments, and appropriate recommendations to best
agencies of the federal government. achieve desired conservation
outcomes from biological
Paula Swedeen attended the World Resources Institute/American recommendations; their work
Forest Foundation Conference in Madison, WI at the end of June and will help inform the NSOIT of
led a discussion session on incentives for owl conservation. voluntary incentives programs
Participants gave the following recommendations: 1) Develop a for landowners to achieve
state-level “Conservation Stamp” program similar to the federal conservation goals.

Duck Stamp program that is used for wetlands conservation.
Commission artists to design stamps, sell them with hunting
licenses and at recreational good stores, legislatively protect the
proceeds so they are used for buying easements on owl
habitat/restoration areas; 2) Raise funds from development impact
fees; 3)Take advantage of overlap of funds from other ecosystem
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service priorities such as source drinking water protection areas
and watersheds important for salmon; 4) prioritize funds in next
Farm Bill (all acknowledged challenges in current federal budget
climate). Mark Nechodem, Special Assistant to Secretary Vilsack
agreed that targeting funds from the Farm Bill like the Healthy
Forest Reserve Program, was a good idea, and he would help us
advocate for it.

The Encumbered State Forest Land Transfer program, enabled in
2009, provides the necessary tools for the state to maintain long-
term working forests and trust revenue to small rural counties. It
does so by acquiring productive working forest lands to replace
State Forest lands encumbered by harvest restrictions due to
Endangered Species Act-listed species, thereby maintaining the
corpus of the State Forest trusts. Encumbered habitat lands have to
meet two requirements. They have to (a) be located in counties
with a population less than 25,000, and (b) be encumbered with
timber harvest deferrals that are associated with federal ESA-listed
wildlife species and greater than 30 years in length. Lastly, when
transferred, lands that meet these criteria must be appraised at fair
market value without consideration of management or regulatory
encumbrances associated with the listed species’ habitat. Once
transferred using the Trust Land Transfer program, lands are
placed in Natural Resources Conservation Areas.

DNR submitted a report to the Legislature in October 2010 detailing
implementation of the program, including an estimate of its overall
cost. DNR then submitted to the 2011 Legislature a FY 11-13
funding proposal of $2 million to begin implementation of the
program. The proposal, funded in the capital budget, will allow DNR
to transfer three small encumbered properties, one each in Pacific,
Wahkiakum and Skamania counties. While the timber value will go
to the beneficiaries of the trusts, the land value identified in the
appraisal will go to a revolving fund to be used for the purchase of
new unencumbered forested trust lands to be managed for the long
term benefit of those beneficiaries.

The NSOIT has disused this item, which is intended to conduct

Work on this will be enhanced after the
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Support an Action Program:
Outreach to Owners Of Specific
Lands Inside And Outside Of SOSEAs

outreach to specific landowners who may wish to secure important
NSO habitat that is currently not protected.

team convenes and obtains results from
the Board-mandated technical team,
which will assess the spatial and
temporal strategic allocation of
conservation efforts on nonfederal
lands. See the last item on this work
plan.

Develop communication strategy,
including possible outreach materials
for distribution once mechanisms are in
place. Cindy (WFPA) has expressed
interest in assisting the NSOIT with the
outreach program once this component
is ready to be addressed.

Promote Barred Owl Control
Experiments and Research

The U.S. Fish and Wildlife Service is the lead agency on Barred Owl
control experiments, and the NSOIT is coordinating with the Service
on the progress of these experiments, through the Barred Owl
Working Group operating within the context of the Northern
Spotted Owl Recovery Planning process.

Update as of October 2011 from the
Barred Owl working group is enclosed
below. *

Continue the Current Decertification
Process for owls Sites During a
Transition Period

This item has been accomplished.

The Forest Practices Board adopted a permanent rule in May 2010
which establishes a three-member, multi-stakeholder Spotted Owl
Conservation Advisory Group that makes a determination on
whether owl site centers and surrounding habitat is important to
the Northern Spotted Owl while the Forest Practices Board
determines a long-term strategy for spotted owl habitat
conservation. The Advisory Group makes their determination after
the Department of Fish and Wildlife determines that surveys for
Northern Spotted Owls have met survey protocols that indicate the
absence of spotted owls.

Membership was updated last May.
Members are Bridget Moran, Marty
Vaughn and Kara Whittaker. To date,
the Conservation Advisory Group has
not been convened.

Initiate Two Washington Pilot
Projects for Thinning and Habitat

1. AFPB Pilot Rule was adopted to allow one pilot project with
Longview Timber in the Entiat SOSEA. Pilot project would
explore whether thinning in highly stocked suitable owl

The NSOIT is currently in the process of
identifying representatives to staff the
Entiat project team. It is anticipated
that an initial meeting will be held in
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habitat will improve habitat quality and is operationally and
economically feasible. Efforts to secure funding to conduct
the thinning project have not been successful.

2. A Section 6 grant application was submitted to thin and
defer Westside forest with the goal of accelerating NSO
habitat development. This application was not funded.

March to go over stand data and to
develop a formal work plan. Andy and
Lauren are available to help coordinate
and find grants to facilitate work on
this.

Non-profits (Pacific Forest Trust and
Seattle Audubon) are working to
advance owl-related Section 6 projects
with landowners for the 2012 funding
cycle.

Support Identification and Design of
a Flagship Incentive Project

The concept is to test incentives options on a landscape scale,
possibly w/ multiple landowners, in order to achieve significant
conservation value and competitive, economically sustainable
forest management.

Investigate and possibly find areas of
opportunity to learn from or
collaborate with other efforts, i.e.,
Tapash Collaborative, Oregon Safe
Harbor Agreement, etc.

Further efforts are contingent on
information obtained from incentive
pilots, funding, etc. A pilot under the
auspices of ESHB 2541 in the Nisqually
River Basin is in early planning stages.
Landowners and other participants in
the pilot are interested in having a
component focusing on owls, in
addition to murrelets, water, and
possibly carbon.

Approve Measures of Success

“Measures of Success” were recommended to the FPB, which
accepted the final report of the Northern Spotted Owl Policy
Working Group.

Re-assess previously proposed
“Measures of Success,” determine if
they provide the proper metrics.
Consider updating and reporting FPB.

Convene a Technical Team to Assess
Spatial and Temporal Allocation of
Conservation Efforts on Nonfederal
Lands Using Best Available Science

The technical team component of our work plan will commence
now that the Final Northern Spotted Owl Recovery Plan has been
released, which contains critical modeling intended to assess the
importance of different scenarios of blocks of land to be managed
for the Northern Spotted Owl. During the NSOIT meeting last

The NSOIT will meet with technical
team members and Ken Berg, USFWS,
in February to discuss results from the
draft Critical Habitat designation.
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August, Brian Woodbridge gave a presentation on how modeling We plan to hold a future discussion
information can be useful for WA State. with Brian Woodbridge to discuss how
we can cooperate with the USFWS team
The NSOIT Technical Team selection process has been finalized and | to answer key analytical questions
members have met twice with the NSOIT to go over the Technical developed by the Technical Team

Team structure, process, and deliverables. The Technical Team will
meet in January to finalize their guiding principles and develop a
work plan to guide their process.

*Barred Owl Working Group (BOWG) Update:

The USFWS is working on the EIS and the Barred Owl Working Group has been briefed on progress with the draft EIS. The EIS will contain a range of alternatives with a variety
of scenarios, allowing USFWS to evaluate the effects of a variety of approaches and develop a final decision based on a variety of alternative components.

The BOWG has previously recommended an experimental design involving 3 current demography study areas (including the Cle Elum study area in WA and two sites in OR).
This will continue to be evaluated in the EIS process, along with other alternatives. The general experimental design would involve dividing each study site into control (no
removal) and treatment (Barred Owl removal) areas. The analysis would involve comparing spotted owl population responses between the control and treatment areas. The Cle

Elum study area is largely on federal lands. All alternatives will receive serious consideration, though some have complications, such as difficult access, small sample sizes, or
substantially less robust analysis methods.

There is not a lot of activity on this issue outside the USFWS EIS work. If NSOIT would like more information we can contact Jim Thrailkill (Chair of the BOWG) or Robin
Brown (USFWS lead on the EIS).

Other Processes the NSOIT is tracking that might be relevant and fruitful:
WWRP appraisal process
Funding
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MEMORANDUM

January 23, 2012

\!

TO: Forest Practices Board J k
i

FROM: Marc Engel, Assistant Divigion - Policy and Services

SUBJECT:  Rule Making Activity
Following is an update on rule making activity (see attached Gantt chart for schedule)

Notice of Forest Practices to Affected Indian Tribes and Critical Habitat - Hearings were held on
January 3 in Olympia and January 5 in Ellensburg for both rule makings. We received a total of
nine comments with six verbal testimonies from the hearings. These comments are in your
meeting packet. Staff will request the Board’s adoption of both rule proposals at the February
meeting.

Forestry Riparian Easement Program - The rule proposal was distributed for the 30-day review
which resulted in zero comments. Staff will request your approval to initiate rule making for
public review at the February meeting.

Conversions - Staff will request your approval to file a CR-101 PreProposal Statement of Inquiry
to notify the public of the Board’s consideration of rule making to incorporate the changes from
Senate Bill 5883 (2007 legislation) and HB 1582 (2011 legislation) relating to conversions.

Also attached is a status update on your 2012 Work Plan.

If you have any questions feel free to call me at 360.902.1390 or Patricia Anderson at
360.902.1413.

paa/
Attachment
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FOREST PRACTICES BOARD

2012 WORK PLAN
COMPLETION
TASK DATE / STATUS
2013 Work Planning November
Adaptive Management Program
e CMER 2013 Work Plan and Budget May
e Extensive Riparian Shade and Trend Monitoring Type F/Eastside May
Temperature Study
e Extensive Riparian Type F&N Monitoring/Westside Temperature Study November
e The Mass Wasting Effectiveness Monitoring Project: A Post Mortem Study | August
Examination of the Landslide Response to the December 2007 Storm in
Southwestern Washington
e Program Funding On-going
e Solar Radiation Study May
e Westside Type N Buffer Characteristics, Integrity & Function May
Annual Reports
e Compliance Monitoring Bi-Annual Report May
e Forests and Fish Policy Priorities August
e Northern Spotted Owl Conservation Advisory Group November
e Taylor’s Checkerspot Butterfly Report February
e TFW Cultural Resources Roundtable August
e Clean Water Act Assurances February & August
Board Manual Development
e Section 1, Shade August
e Section 7, Riparian Management Zones November
e Section 16, Unstable Slopes November
e Section 24, Bull Trout Overlay November
CMER Membership As needed
Rule Making
e Conversion Activities & Lands Platted after 1960 (implement 2007 November
legislation and clean-up)
e Critical Habitats February
e Critical Habitats (SEPA) November
e [orestry Riparian Easement Program May
¢ Notice of Forest Practices to Affected Indian Tribes February
Upland Wildlife On-going

Northern Spotted Owl

Quarterly Reports

e Adaptive Management Program & Strategic Plan Implementation

Each regular meeting

e Board Manual Development

Each regular meeting

e Compliance Monitoring

Each regular meeting

e Legislative Update

February & May

e NSO Implementation Team

Each regular meeting

e Rule Making Activities

Each regular meeting

e Small Forest Landowner Advisory Committee & Office

Each regular meeting

e TFW Cultural Resources Roundtable

Each regular meeting

Italics = change in completion date or new task

Updated 1/23/12






FOREST PRACTICES BOARD
2012 Rule Making Schedule

Task Name Qtr 1, 2010 Qtr 3, 2010 Qtr 1, 2011 Qtr 3, 2011 Qtr 1, 2012 Qtr 3, 2012 Qtr 1, 2013 Qtr 3, 2013
Jan | Mar | May Jul | Sep | Nov Jan | Mar | May Jul | Sep | Nov Jan | Mar | May Jul | Sep | Nov Jan | Mar | May Jul | Sep | Ng

S

Notice of FP to Affected Indian Tribes v v

CR101 41— /11

30 day notice e ————————

CR102 (CBA, SBEIS, SEPA) - WSR 11-17/September 7, 2011 S11

CR103 - WSR 11-23/December 7, 2011 1116 ﬁf/m

Estimated effective date 2/15 o 44

Critical Habitat U Q)

30 day notice 711 @ 8/9

© O N o O A~ W NP

CR 101 B/10 1916

=
o

CR102 (CBA, SBEIS, SEPA) - WSR 11-23/December 7, 2011 9/19 11/

=
[N

CR103 - WSR 12-??/February 2012 11/10 ﬁlz/m

=
N

Estimated effective date 2115 o 44

iy
w

Forestry Riparian Easement Program v ]

[
i

CR 101 711 "8

=
[$2]

30-day 8/10 ﬁ]}lls

=
(2]

CR102 (CBA, SBEIS, SEPA) - WSR 12-05/ March 7, 2012 11/9 ﬁlﬂl‘l

i
~

CR103 - WSR 12-11/June 6, 2012 2/15 ﬁf/s

Estimated effective date 5/9 S| 6/27

oy
fee]

=
©

Conversion Activites, Lands Platted & Chapter 20 of Restructure v v

N
o

CR101 T ) —

N
[

30 day notice 2114 R | 8/8

N
N

CR102 (CBA, SBEIS, SEPA) 8/15 11/13

N
w

CR103 11/14 ﬁlZ/lZ

N}
i

|
Estimated effective date ‘2/13 S 42

Mon 1/23/12 - Subject to change '






Q’ WASHINGTON STATE DEPARTMENT OF PETER GOLDMARK
Commissioner of Public Lands

Natural Resources
L 4

MEMORANDUM

January 25, 2012

TO: Forest Practices Board

FROM: Tami Miketa, Forest Practices SFLO Manager
SUBJECT:  Small Forest Landowner Office and Advisory Committee

Forestry Riparian Easement Program (FREP)

The Forestry Riparian Easement Program purchases conservation easements to compensate
participating small landowners for un-harvestable timber on forested lands primarily along rivers
or streams. This year’s legislative session resulted in passage of ESHB 1509 FREP reform and
capital appropriation funding of $1 million for the 2011-13 biennium. The FREP bill will require
forest practices rulemaking to make a few minor changes. One change will allow only for-profit
organizations to be eligible for the program. Other changes affect how DNR will process
applications, change how the funding is used, as well as perform compliance after an easement is
purchased. FREP bill also directs the Chair of the Board to form a group of stakeholders to
investigate and recommend potential new long-term funding sources for FREP and report to the
legislature by May 31, 2012.

Currently, DNR is conducting extensive field work to mark the boundaries of small forest
landowner’s riparian easements to prepare them for timber cruising. It is anticipated that 50
riparian easements will be identified and cruised this biennium.

DNR is continuing to receive new applications for FREP. There are currently 83 landowners that
have applied for a FRE with a total of 89 applications on file. Once the rulemaking is complete,
acquisition will occur for as many eligible applications as money is available. As the FRE
program has yet to determine compensation values for individual riparian easements, it is
anticipated that the program will provide compensation on approximately 8 Forestry Riparian
Easements in 2012.

Rivers and Habitat Open Space Program (R&HOSP)

This conservation easement program is available to both small and large landowners. This year’s
legislative session resulted in no capital appropriation for the upcoming biennium. However,
DNR will continue to maintain a list of names of the landowners expressing an interest in
applying for this program in anticipation of a return of funding.

1111 WASHINGTON ST SE ® MS 47001 ® OLYMPIA, WA 98504-7001
TEL: (360) 902-1000 ® FAX: (360) 902-1775 ® TRS: 711 ® TTY:(360) 902-1125 ®* WWW.DNR.WA.GOV
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Forest Practices Board
February 14, 2012
Page 2

Long Term Applications (LTA’S)
A small forest landowner has the option of submitting a long-term application that is valid for up

to 15 years. A long-term forest practices application is submitted and reviewed in two steps.
There are a total of 84 approved long term applications; this is an increase of 7 approved

applications from 11/08/2011.

LTA Decision LTA Phase 1 LTAPhase2 | TOTAL
Approved 0 84 84
Closed 3 3 6
Disapproved 1 1 2
Rejected 9 0 9
Validated 14 0 14
TOTAL 27 88 115

Family Forest Fish Passage Program (FFFPP)

The Family Forest Fish Passage Program is a cost-share program that helps small forest
landowners correct fish passage barriers by providing 75-100 percent of the cost of the
correction. To date, 232 barriers have been corrected, reconnecting 485 miles of habitat
statewide. The FFFPP was allotted $2 million for the FY 2011-2012 biennium. It is anticipated
that 9 projects will be funded for the 2012 construction season.

DNR submitted grant proposals for 9 FFFPP projects to U.S. Fish and Wildlife Service
(USFWS). The USFWS has funding available through the following programs in which DNR
submitted proposals:

Partners for Fish and Wildlife Program

Puget Sound Coastal Program
Fisheries and Fish Passage Program
National Fish Passage Program
Western Native Trout Initiative

In total DNR submitted grant proposals through these 5 programs for $330,000. It is our
understanding that these grants will be awarded in late January or early February.

The Natural Resources Conservation Service (NRCS) grant funds have $125,000 left to complete
3 FFFPP projects this year.

In total, FFFPP projects will be funded at a cost of approximately $1.2 million dollars, of which
$455,000 could potentially be paid through grant dollars.

1111 WASHINGTON ST SE ® PO BOX 47000 ® OLYMPIA, WA 98504-7000
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Forest Practices Board
February 14, 2012
Page 3

Small Forest Landowner Qutreach

The small Forest Landowner office is pleased to announce a new member of our team who is our
new Grant Writer/Outreach Coordinator! Her name is Michelle Peterschick and she is a recent
graduate from Washington State University with a degree in Agricultural Economics and
Business Management with an emphasis on finance and marketing. She previously worked for
the WSU Spring Wheat Breeding Program and the Farm Service Agency. She is excited to join
our team and is committed to ensuring that vital information reaches all small forest landowners.

The office is in the process of restarting the Small Forest Landowner News as a monthly
electronic newsletter to our 8,127 subscribers. Landowners can subscribe via

the www.dnr.wa.gov/sflo website or by request to the sflo@dnr.wa.gov email address. The office
has also sent out a Small Forest Landowner Survey to request information regarding the
demographics of our landowners, asking questions such as: how many acres they own; how long
they have owned their property; the purpose of the use of forest land; and if there is water present
on the property. This information will be used to gain a strong understanding of the people we
work for and help us direct our work to support the missions and goals of the landowners. The
website for the SFLO office will also be undergoing construction. The goal of the new website
design is to make it user friendly and update the information available to the users.

Forest Stewardship Program

The Forest Stewardship Program provides on- site forest management technical assistance and in
cooperation with WSU extension teaches forestry classes, and hosts family forest owner field
days for small forest landowners. A Forest Stewardship Program Wildlife Biologist supports
educational programs and provides landowner advisory visits statewide. One Olympia-based
stewardship forester serves western WA and seven landowner assistance foresters in Eastern
WA.

Forest Owners Field Days

Three Regional Field Day events are tentatively planned for summer of 2012: Idaho
(cooperative event with Washington), NE Washington, and South Puget Sound. Exact locations
and dates are still being determined. Approximately 9,000 family forest owners have attended
these events at 30 venues all across the state since 1996.

Forest Stewardship Coached Planning Short Courses

WSU Extension and DNR continue to co-sponsor these 8-week short courses which help
participants develop a Forest Stewardship Plan for their property. Spring courses are currently
underway in several locations.

Inter-Agency MOU Regarding Forestry Assistance

An inter-agency MOU regarding forestry assistance has been finalized and is being circulated for
signature. Signatories will be DNR, WSU Extension, USDA Forest Service, USDA-NRCS,
Washington Conservation Commission and Association of Conservation Districts. The MOU
will replace the current document which dates back to 1993.

Integrated Forest Management Plan Guidelines

DNR is cooperating with USDA-NRCS, the Washington Tree Farm Program, and the WA Dept.
of Revenue to develop forest management plan guidelines that will enable landowners to
simultaneously meet the “written management plan” requirements of multiple programs
administered by several agencies and organizations. This effort complements a similar effort at
the national level. The new guidelines are tentatively slated for release in February 2012.
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Forest Practices Board
February 14, 2012
Page 4

Ties to the Land Workshops

WSU Extension, cooperating with the Family Forest Foundation, will soon be announcing “Ties
to the Land” Workshops across the state. The workshops are intended to help families plan for
intergeneration succession of the land. The workshops are part of a four-state project which is
partially funded by a competitive grant from the US Forest Service. 20 events will be held
across the state in 2012 and 2013.

E WA Forest Landowner Cost-Share Program

Cost-share funds continue to be available to help Eastern WA landowners reduce wildfire and
bark beetle hazards. The program is supported primarily by competitive grant funds from the US
Forest Service.

Small Forest Landowner Advisory Committee

The committee consists of seven members, including four members from the SFLO community
appointed by the commissioner of public lands from a list of candidates submitted by the
Washington Farm Forestry Association, and a representative from the Departments of Ecology
and Fish & Wildlife, and a tribal representative. The advisory committee has not convened since
October 5, 2011.

Please feel free to contact me at (360) 902-1415 or tamara.miketa@dnr.wa.gov if you have
further questions.

T™/
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Cultural Resources Roundtable &WILDLIFE

January 19, 2012

MEMORANDUM
TO: Forest Practices Board
FROM: Timber/Fish/Wildlife Cultural Resources Roundtable Co-Chairs

leffrey Thomas, Puyallup Tribe of Indians
Peter Heide, Washington Forest Protection Association

SUBIJECT: Quarterly Report of Timber/Fish/Wildlife Cultural Resources Roundtable Covering the
Period October through December, 2011

The Timber/Fish/Wildlife (TFW) Cultural Resources Roundtable is pleased to submit the fourth quarter
2011 quarterly report to the Forest Practices Board.

Again this quarter, the report is in the form of the Roundtable’s Action Items list. This list is reviewed
every month by the Roundtable and updated to reflect current activities. Changes from the previous
November report are in red or italic print

In addition to the work noted on Action Item list, Roundtable co-chair Heide was the catalyst for a
Western Forestry and Conservation Association cultural resources training session for private field
foresters. Four Roundtable participants were on the program and 80 foresters and natural resource
professionals attended the November 1* event. The training was held at the Little Creek Casino and
Resort near Shelton. The turn out and feedback after the program indicated that additional training
sessions would be successful.

We look forward to your February meeting to answer any guestions you may have. In the meantime,
please do not hesitate to contact us:

jeffrey.thomas@ puyalluptribe.com and (253) 405-7478/cell
pheide@wfpa.org and (360) 705-9287

Enc.
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January 20, 2012
MEMORANDUM
TO: Forest Practices Board
FROM: Sherri Felix, Forest Practices Policy Analyst, Washington State

Department of Natural Resources g
David Whipple, Forest Policy Coordinator, Washington State Department
of Fish and Wildlifé

SUBJECT: 2011 Annual Report on the Board’s Voluntary Cooperative Protection
Approach for Taylor’s Checkerspot Butterfly (Euphydryas editha taylori)

The fourth annual report on the status of the Board’s voluntary protection approach for
the Taylor’s checkerspot butterfly is attached. This report covers the 2011 calendar year.

On September 11, 2007, the Board approved the voluntary cooperative protection
approach for the state listed Taylor’s checkerspot butterfly recommended by the
Department of Natural Resources and supported by the Department of Fish and Wildlife.
At that time, the Board also directed staff of the two departments to annually report to the
Board on the status of the voluntary cooperative protection approach.

We look forward to discussing the report with you at your February14, 2012 meeting.

In the meantime, please do not hesitate to contact us: sherri.felix@dnr.wa.gov or
360-902-1446, and david.whipple@dfw.wa.gov or 360-902-2847.

Attachment

c. Darin Cramer
Marc Engel
Rocky Beach
Bruce Thompson
Ann Potter
Jeff Davis
Gary Bell
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2011 Annual Report to the Forest Practices Board

The Status of a Voluntary Cooperative Approach for the
Taylor’s Checkerspot Butterfly (Euphydryas editha taylori)
February 14, 2012

SPECIES BACKGROUND

The Taylor’s checkerspot butterfly was listed by the Washington Fish and Wildlife
Commission as State Endangered effective March 2, 2006. The species also remains listed by
the U.S. Fish and Wildlife Service as a candidate for listing under the Endangered Species
Act.

In Washington State, the species occurs in three highly localized areas in Clallam, Pierce and
Thurston Counties. Occupied sites occur on non-federal forestland in Clallam and Thurston
Counties. These sites consist of small grassy “balds” within the forest matrix, which have
thin soils and generally are not conducive to efficient timber production. The species
occupies their habitat throughout the year in various life stages, and are thus always present
on occupied sites.

HISTORY OF FOREST PRACTICES BOARD ACTIONS

On May 10, 2006, the Forest Practices Board (Board) determined there is sufficient potential
risk to the Taylor’s checkerspot butterfly from certain forest practices to consider rule
making and other protection strategies. The Board directed Department of Natural Resources
(DNR) staff to notify the public of its intention to consider rule making.

From April 2006 to August 2007, DNR held meetings attended by the Department of Fish
and Wildlife (WDFW) experts, forest landowners, and other interested stakeholders,
including the Washington Butterfly Association and The Nature Conservancy. Discussions
focused on the butterfly’s habitat requirements, potential effects of certain forest practices,
and protection strategy options. Additionally, WDFW staff met with individual landowners
and land managers to further discuss voluntary protection and management options. During
this process, the handful of large forest landowners who own or manage occupied butterfly
sites committed to develop management plans with WDFW.

On September 11, 2007 the Board approved the voluntary protection approach recommended
by DNR and supported by WDFW. This decision recognized the work of DNR and WDFW
in conjunction with stakeholders, the commitments from many landowners to develop
management plans, as well as DNR’s conditioning authority to protect public resources. In
light of the precarious status of the species and the related need for protection and
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management assistance from forest landowners, the Board directed DNR and WDFW to
annually report on the status of management plans, and any butterfly protection issues
associated with individual Forest Practices Applications or Notifications (FPA/Ns). Once the
landowners that committed to develop management plans with WDFW have successfully
done so, staff will report every 5 years.

WORKSHOPS AND TRAINING
On March 26, 2009, DNR and WDFW conducted co-agency training for staff from both
agencies who are involved in reviewing and conditioning FPA/Ns, developing and reviewing
Taylor’s checkerspot butterfly management plans, etc. This training built upon a basic
understanding of the species’ life cycle and habitat requirements, and the potential positive
and negative effects from forest practices, and highlighted the sensitivity of the species to
possible impacts. It also clarified each agency’s roles and responsibilities for processing,
reviewing, and conditioning FPA/Ns that may have an effect on the butterfly. The training
had the added benefits of creating ownership in protecting the species, as well as
strengthening interagency working relationships.

2011 FOREST PRACTICES APPLICATIONS/NOTIFICATIONS (FPA/NS)
In the fall of 2006, DNR and WDFW initiated an interagency screening process for FPA/Ns
with the potential to impact the Taylor’s checkerspot butterfly. Using WDFW’s Geographic
Information System (GIS) locational data for occupied Taylor’s checkerspot sites, DNR
notifies WDFW of all FPA/Ns within one mile of, or within, a WDFW identified occupied
site. WDFW reviews these FPA/Ns for potential impacts to the butterfly, and if necessary,
works with the landowner/land manager to protect the site and species. Short of landowner
action, WDFW requests protective FPA/N conditioning by DNR. This process continues
today, and provides a safety net of protection.

The following is a summary of FPA/Ns near butterfly sites, from December 1, 2011 through
December 31, 2011:

e Fourteen FPA/Ns were within one-mile of an occupied Taylor’s checkerspot site,

and no FPA/Ns were within an occupied site. Of these fourteen FPA/Ns:
o Nine (64%) were within one-half to one-mile from a site,
o Five (36%) were within one-half mile from a site,

e Ten (71%) of these forest practices were Class Il activities, one (7%) was a
Class IV-General application, and three (22%) were Class Il renewals.

e Large forest landowners conducted even and uneven-aged harvest, road
construction or maintenance activities, fertilizer application, and/or salvage on
seven (50%) FPA/Ns.

o Small forest landowners conducting even and uneven-aged harvests and/or
salvage on seven (50%) FPA/NSs.

None of these forest practices were determined by WDFW to pose a risk to the species and
therefore, none were conditioned by DNR with protective measures.

BUTTERFLY SITE MANAGEMENT PLANS AND OTHER LANDOWNER EFFORTS
WDFW, utilizing information developed during the stakeholder process on rules and other
protection approaches, developed general guidance on what types of activities should be
addressed by management plans in order to protect the habitat of occupied sites. In late 2006,
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this guidance was distributed to the large forest landowners who own or manage sites
occupied by the butterfly, and WDFW subsequently modified the document based on
landowner input. The document may be updated in the future to provide clarity or to
incorporate knowledge gained relative to protection and management of occupied sites.

There are five large forest landowners that own or manage all or portions of occupied sites.
These landowners are at different stages of management plan development. The recent and
current economic conditions have affected the ability of at least some landowners to work on
their management plans.

e Merrill & Ring Company and WDFW collaboratively developed a management plan
covering the company’s ownership at one Clallam county butterfly site. The plan was
approved and signed on February 10, 2010.

e The DNR manages four occupied butterfly sites in Clallam County. Their
management plan was developed jointly by the two agencies, and approved
November 1, 2010.

e Weyerhaeuser has submitted a draft plan to WDFW, and the agency is currently
conducting an internal review.

e Green Crow has not initiated development of their management plan. However they
have notified WDFW that the company does not have plans for any forest practices
activities on their land near an occupied site for a very long time.

e The remaining large forest landowner (Aloha) is attempting to sell their parcel that
contains part of an occupied site. It may be possible to use Department of Defense
funds from the Army Compatible Use Buffer Program to purchase the property. See
“Conservation Actions” below.

There are eight small forest landowners who own small portions of sites occupied by the
Taylor’s checkerspot, or who own property immediately adjacent to occupied sites. Due to
staff reductions, WDFW has not been able to focus efforts to work with these small forest
landowners to ascertain the possibility of developing plans to protect and restore Taylor’s
checkerspot habitat.

PROTECTION BY COUNTIES
WDFW?’s Priority Habitats and Species (PHS) database with GIS locational data for Taylor's
checkerspot butterflies is regularly available to, and requested by, counties in order to
identify known occupied butterfly sites as they conduct local land use planning. Thurston
County receives PHS data from WDFW digitally, updated on a regular basis. Clallam County
receives this data upon request (e.g., WDFW responds to requests from Clallam County for
PHS data related to public works projects). This is the same data that WDFW biologists use
to screen FPA/Ns and other proposals going through the State Environmental Policy Act
process for potential project impacts to the Taylor’s checkerspot butterfly.

2011 SURVEYS AND CONSERVATION ACTIONS
Butterfly Surveys
In the spring/summer of 2011, WDFW conducted butterfly surveys on all occupied Taylor’s
checkerspot butterfly sites in the south Puget Sound region. Intensive surveys were again
conducted on occupied balds in the Thurston County Bald Hill landscape, however no
Taylor’s checkerspots were found. WDFW believes that because intensive survey efforts
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have not resulted in butterfly detections since 2007, it is highly unlikely that Taylor’s
checkerspot currently persists on any previously occupied sites in the Bald Hill area.

In addition, Taylor’s checkerspot populations were monitored at one site on Joint Base
Lewis-McChord (JBLM) as well as on two south Puget Sound prairies where WDFW has
reintroduced captive-reared butterflies. Formal sampling data have not yet been analyzed for
2011, however raw numbers of butterflies counted at the site on JBLM approached or
exceeded numbers observed in 2005 and 2006, the best years observed since the population
was located in 2004. Raw counts at the two reintroduction sites provided contrasting results
with a notable increase in numbers at one site and a reduction in numbers at the other.

In the north Puget Sound region (Clallam County), the primary survey goal this year was to
search for potential new sites. In addition, butterflies were monitored at one of the three
populations located on state or private land (in cooperation with the private landowner).
WDFW also continued working in cooperation with the U.S. Forest Service (USFS) to
conduct Taylor’s checkerspot surveys and monitoring on the Olympic National Forest.
Results from Clallam County survey efforts were 1) no new sites were located and 2)
butterfly numbers on the monitored sites were consistent with prior years. WDFW has made
survey visits over several years to three formerly occupied sites in Clallam County, has not
observed Taylor’s checkerspots, and concludes it is likely that these sites are no longer
occupied by the butterfly.

In total, nine populations of Taylor’s checkerspot are currently known to persist in
Washington: three in the south Puget Sound (two of which are experimental translocations),
three on the Olympic National Forest, and three on state or private land in Clallam County.

Conservation Actions

Significant Taylor’s checkerspot conservation actions were achieved by WDFW, DNR’s
Natural Areas Program, and The Nature Conservancy in partnership with the U.S. Fish and
Wildlife Service (USFWS) and JBLM. The Department of Defense’s Army Compatible Use
Buffer Program funds checkerspot conservation actions outside JBLM. Using this funding
source, 1) WDFW restored and enhanced habitat for Taylor’s checkerspot and oversaw a
large-scale captive-rearing and reintroduction effort at a Thurston County butterfly
translocation site, 2) DNR restored and enhanced habitat in the Bald Hill Natural Area
Preserve, and 3) The Nature Conservancy restored and enhanced habitat in Thurston County
in preparation for future reintroductions of the butterfly.

In partnership with the USFS, WDFW was funded to develop a management plan for USFS
Taylor’s checkerspot occupied sites as well as restore and enhance habitat at one site.
WDFW also assessed the effectiveness of 2010 habitat management efforts at a Clallam
County site by monitoring butterfly use.

WDFW worked cooperatively with Washington State University (WSU) -Vancouver
researchers, USFS, and USFWS to design and seek funding for a project to evaluate the
population genetics of existing populations range-wide and captive-reared individuals to
evaluate evidence of inbreeding, relatedness to other populations, subspecies genetic
diversity, etc. Funding and support for this project has been provided by all the above
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cooperators. WDFW also worked with partners in Washington, Oregon, and British
Columbia to develop support for the project including collection of biological samples from
the Olympic National Forest to be used in the genetic analyses.

SUMMARY
In the fourth year since the Board approved a voluntary, cooperative protection approach for
the Taylor’s checkerspot butterfly, there were fourteen FPA/Ns within one mile of an
occupied butterfly site. This makes a total of 46 FPA/Ns within one mile of an occupied site
in the first four years of the Board’s voluntary protection approach for this species. There
have not been any butterfly protection issues associated with these individual forest practices
activities. There was one issue associated with an FPA just prior to the 2007 Board action.

Regarding butterfly management plans, of the five large forest landowners owning or
managing occupied butterfly habitat, two management plans have been completed and
approved. One landowner has submitted a draft plan to WDFW, and the agency is currently
conducting an internal review. Additionally, one landowner has not begun development of
their plan but does not foresee any forest practices in the area near an occupied site for a very
long time, and one landowner is continuing efforts to dispose of their affected parcel.

The Thurston and Clallam County governments continue to utilize WDFW’s GIS locational
data as they conduct their local land use planning.

Taylor’s checkerspot butterfly surveys for 2011 have been conducted by WDFW on nearly
all known occupied sites. No Taylor’s checkerspots were observed on Thurston County sites,
except on sites where WDFW and JBLM have recently translocated butterflies in an attempt
to re-establish populations. Butterfly numbers have increased somewhat on at least some
Clallam County sites, whereas butterflies were not detected on other sites in the county.
WDFW has determined through repeated surveys that several recently existing butterfly
populations likely no longer persist, including the populations in the Bald Hill landscape and
three populations in Clallam County. Currently, there are nine Taylor’s checkerspot
populations in the state, two of which are experimental reintroductions. WDFW has not
identified any additional Taylor’s checkerspot occupied sites on state or private lands.
WDFW continues to work with DNR, The Nature Conservancy, JBLM, USFWS, USFS, and
WSU-Vancouver to monitor butterfly populations and enhance and restore butterfly habitat.
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